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The decision, of the United States Circuit 
Court, at Topeka, Kansas, enjoining the State 
officers from the prosecution of certain liquor 
dealers, is a sequence rather than a logical 
outcome of the ‘‘original package’’ decision. 
It is there declared, in effect, that imported 
liquors cannot be reached by the State even 
for purposes of investigation, and that the 
man who has such liquors in his possession is 
thereby practically exempt from any sort of 
local interference. That is to say, the 
State is forbidden to. institute proceedings 
against a dealer in original packages for any 
purpose whatever ; the plea that the liquors 
have been introduced from another State is a 
bar, not only to punishment under prohib- 
itory laws, but also to actions designed to 
ascertain if any other local law is being vio- 
lated. Thus, a given article of commerce is 
invested with a sacredness, so to speak, and 
the dealer in original packages may laugh to 
scorn all statutes that dealers in other things 
are required to obey. 

At the time of the ‘‘original package’’ de- 
cision, we took occasion, in dissenting there- 
from, to point out the results, disastrous to 
State authority, which would necessarily fol- 
low from the doctrine there laid down. . And 
though this last decision may be sound, as in 
harmony with the principal case, yet it cer- 
tainly implies a power, on the part of the 
federal courts, which is calculated to cause 
much uncertainty and embarrassment in the 
enforcement of State laws. If this power 
may be used in one instance, it may as well 
be used in others, and it will be difficult to 
tell] where federal jurisdiction ends and State 
jurisdiction begins. The outcome of the case 
in the supreme court will be watched with 
interest, as it involves questions of funda- 
mental importance regardless of its bearing 
upon the liquor controversy. 





In this connection, it is interesting to note 
a curious legal question which, we under- 
stand, has been raised in the State of South 
Dakota, in the trial of an ‘‘original package’’ 
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case. That State was admitted to the Union 
with a constitution containing a prohibitory 
clause; and it is claimed that congress 
thereby sanctioned her right to forbid the 
sale of all kinds of liquors, including those 
imported from another State. This theory is 
beautiful, and possesses the merit of origi- 
nality at least. But it would be well for its 
inventor to bear in mind the fact, that the 
constitution of South Dakota would not and 
could not have been sanctioned by congress, 
had it contained provisions directly or im- 
pliedly antagonistic to the federal constitu- 
tion, one of whose implied declarations, as 
announced in the ‘‘original package’’ case, is 
the right to sell imported liquor in the origi- 
nal package, regardless of local prohibitory 
laws. 





The case of West v.. Camden, recently de- 
cided by the United States Supreme Court, 
furnishes an instructive instance of a con- 
tract, void as against public policy, as well as 
a valuable lesson to directors of corporations. 
It arose out of an enterprise of the Standard 
Oil Company in Maryland. In 1877 that 
corporation was instrumental in organizing 
the Baltimore United Oil Company, and sub- 
scribed for most of the stock through John- 
son N. Camden, as trustee. Mr. Camden, 
who was a director of the Baltimore United 
Oil Company, negotiated a purchase by that 
company of the petroleum business of C. 
West & Sons, and William C. West, a mem- 
ber of the firm, was chosen vice-president of 
the company at a salary of $5,000 a year, and 
continued to hold that office for about four 
years, his salary being gradually increased 
until it reached $15,000. Then some one 
else was elected in his place. 

Mr. West thereupon brought a suit in the 
circuit court of the United States for the dis- 
trict of Maryland against Mr. Camden, alleg- 


‘ing that that gentleman had agreed that he 


should be retained permanently in his posi- 
tion as vice-president of the Baltimore United 
Oil Co. at a yearly salary of at least $5,000, 
and demanding $50,000 damages for his vio 
lation of the agreement. The circuit court 
held that the contract, even if made, was void 
as contrary to public policy. Whenever Mr. 
Camden, as a director of the company, was 
called upon to vote on the question of Mr. 
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West’s further employment at a salary of 
$5,000, he was likely to be influenced by the 
existence of an agreement which rendered 
him pecuniarily liable to Mr. West in case 
his employment should be terminated. Thus, 
said the court, he was placed under a direct 
and very powerful inducement to disregard 
his duties to other members of the corpora- 
tion who had a right to demand his disinter- 
ested action in the selection of suitable offi- 
cers. ‘‘The defendant and the Standard Oil 
Company, for whose benefit it is alleged the 
contract was made, were not all the stock- 
holders in the company, and it seems to us 
that it was certainly the right of those other 
stockholders to have the defendant’s judg- 
ment, as an officer of the company, exercised 
with a sole regard to the interests of the 
company.”’ 

The same view of the contract has now 
been taken by the Supreme Court of the 
United States, in an opinion delivered by Mr. 
Justice Blatchford. Public policy demands 
that the directors of private corporations, 
who are charged with duties of a fiduciary 
character, shall be faithful to the parties for 
whom they act, in the performance of such 
duties ; and ‘‘a personal liability for damages 
on the part of the defendant, in case the 
plaintiff should be removed after an agree- 
ment of the character alleged, was calculated 
to be astrong incentive to the defendant to 
act contrary to the true interests of the com- 
pany and of its other stockholders.”’ 

The case differs from some of the cases 
cited as authorities, in the fact that it did not 
appear that there was to be any direct pri- 
vate gain on the part of the person who made 
the promise; but it was held that such a 
promise is forbidden by public policy not- 
withstanding. Noone who believes in ap- 
plying the rules of ordinary morality to the 
conduct of directors of corporations will dis- 
sent from this decision. 








NOTES OF RECENT DECISIONS. 





IntoxicaTiInG Liguors—SaLes BY AGENTS. 
—The Supreme Court of Oregon, in State vy. 
Chastain, 23 Pac. Rep. 963, hold that where 
one sells spirituous liquors as the agent of 
another, neither he nor his principal having 





any license, under the statute he is liable 
personally to an indictment. Statutes pro- 
hibiting the sale of liquors, without first hav- 
ing obtained a license therefor, are in the 
nature of fiscal and police regulations, and 
make their violation indictable, irrespective 
of guilty knowledge. Lord, J., says: 

On behalf of the defendant, it is contended that as 
he was simply a servant or employee of Scott’s and 
had no interest in the business, or the result of the 
sales of liquor, and honestly believed his employer had 
procured a license, and was misled by him, he could 
have no notice or intention to violate the law, without 
which his act could not constitute a criminal offense. 
The contention, therefore, is that, to make a trans- 
action criminal, there must be both the will and act 
entering into the transaction. That, “the wrongful 
intent being the essence of every crime, it [the doctrine] 
necessarily follows that, whenever one is misled, with- 
out fault or carelessness, concerning facts, and while 
so misled acts as he would be justified in doing were 
they [the facts] what he believes them tobe, he is 
legally innocent, the same as he is mmnocent morally.” 
1 Bish. Crim. Law, § 303. “The doctrine which re- 
quires an evil intent lies at the foundation of public 
justice. There is only one criterion by which the guilt 
of men is to be tested. It is whether the mind is crim- 
inal.” Jd. § 287. Thus, in Faulks v. People, 39 Mich. 
200, where, on a prosecution for selling intoxicating 
liquors tv a minor, it was held a good defense to show 
that the seller reasonably believed him of age, Camp- 
bell, C. J., said: “It cannot be assumed that the 
legislature would attempt such a wrong as to punish 
as criminal an act which involved no criminal intent. 
* * * This principle is as old as the criminal law, 
and to require a degree of diligence for the protection 
of the public whieh shall render violation impossible. 
People v. Roby, 52 Mich. 579, 18 N. W. Rep. 365. The 
statute makes it a positive requirement that a license 
shall be first obtained before a sale can be made with- 
out incurring the penalty denounced. It makes such 
an act indictable, irrespective of guilty knowledge, 
and ignorance of fact, however sincere and honest, 
cannot avail as a defense. Hence itis no defense to 
an indictment for selling liquor without a license that 
the defendant sold as the agent of another person. 
“It is no defense.” says Mr. Wharton, “that the de- 
fendant was acting as agent for another. Heis crim- 
inally responsible as principal himself, notwithstand- 
ing such agency.” 2 Whart. Crim. Law. § 1504; Bish. 
St. Crimes, § 1024. In State v. Bugbee, 22 Vt. 34, the 
court say: “It is claimed that if the respondent, in 
making the sale, acted gratuitously as the mere servant 
of Hunt, he would not be personally liable toindictment 
though Hunt had no license. But we think this is not 
sound. Ifthe respondent justify the act of selling 
under Hunt, as his principal, he must show an au- 
thority in his principal to sell. The agent who does 
the act can stand in no better situation than his 
principal. He justifies- under him; and, if the 
principal had no authority to sel], the agent could 
have none. * * * Hunt having bad no license to 
sell, the respondent must stand as principal, so far 
as appertains to this prosecution.” See, also, 11 
Amer. & Eng. Cyclop. Law, tit. ‘Intoxicating Liq- 
uors,” 714,715. 
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EXECUTORS AND ADMINISTRATORS—ALLOW- 
ANCE OF CLAImMs—JuDGMENT.—The Supreme 
Court of Missouri has, in the case of Wernse 
v. McPike, 13 8S. W. Rep. 809, found it 
necessary to reconsider the law and practice 
governing the allowance of claims in the pro- 
bate courts. It was there held that where a 
judgment was rendered against an adminis- 
trator on an intestate’s note, in a circuit 
court, the filing of the judgment in the pro- 
bate court for classification was sufficient, 
without a presentation for allowance, as in 
case of simple ‘‘demands.’’ This overrules 
previous decisions of that court, viz: Bryan 
v. Mundy, 14 Mo. 458; Ewing v. Taylor, 70 
Mo. 394, and Wernse v. McPike, 76 Mo. 
249. Sherwood, J., says: 

2. The judgment ofthe circuit court being then 
validly rendered, by a court of competent jurisdiction, 
the process of that court, duly served, was an exhibi- 
tion of the demand, since section 5, p. 502, Gen. St. 
1865, provides: “Any person may exhibit his de- 
mand against such estate, by ‘serving upon the ex- 
ecutor or administrator a notice, in writing, stating the 
amount and nature of his claim, with a copy of the 
instrument of writing or account upon which the 
claim is founded; and such cluim shall be considered 
legally exhibited from the time of serving such notice.’’ 
And, as the circuit court of St. Louis county had 
jurisdiction in the premises, it was competent to 
establish the demand by thejudgment of that court; 
since section 8, Jd., provides: “Any person having 
a demand against an estate may establish the same by 
the judgment or decree of some court of record, in the 
ordinary course of proceeding, and exhibit a copy of 
such judgment or decree, and shall also exhibit copies 
of all judgments and decrees rendered in the life-time 
of the deceased, to the court having probate juris- 
diction.”” The demand of the plaintiffin the original 
suit being thus legally exhibited and legally estab- 
lished, the next steps were to be takenin the probate 
court of Ralls county, where letters of administration 
had been granted. §§ 26, 27, p. 504 Jd., are as follows: 
“The clerk of the court shall keep an abstract of all 
judgments of other courts filed, and of all demands 
established in the said court against such estate, which 
shall show their amount, date, and class, and to whom 
payable. If any judgment of a court of record be filed 
in said court, and when demands are allowed against 
an estate, such court shall determine its class, and the 
clerk shall make an entry thereof in his abstract; and, 
when thus classed, the executor or administrator may 
satisfy such demand according to such classification.” 
These sections show, in a manner not to be misunder- 
stood, the clear line of demarkation drawn by the 
legislature between judgments of other courts, which 
only have to be filed in the probate court and then 
classified, and ordinary demands, which are to be al- 
lowed before being classified. This distinction 
between a judgment of another court and of an or- 
dinary demand has been recognized by this court. 
Carondelet v. Desnoyer, 27 Mo. 37. In that case, 
Scott, J., said: ‘All that was required on the part of 
the city was to file in the probate court transcript of 
the judgments obtained in the circuit court, in order 
to bave them classed and paid as other demands 





against theestate. Rev. St. 1855, §§ 26, 27, pp. 156, 
157.” The same view was taken of the point in Gibson 
v. Vaughan, 61 Mo. 418. A different ruling was made 
in Bryan v. Mundy, 14 Mo. 458, wherein it was held 
that a judgment recovered in the life-time of a de- 
fendant would have to be presented for allowance in 
the probate court upon notice duly given, etc., just 
like any ordinary demand. Wedo not suppose any 
lawyer in this State ever thought it necessary to serve 
notice on an administrator when he was going to have 
a judgment, duly rendered in the life-time of a de- 
cedent, or upon process served on his administrator, 
filed for classification. The plain terms of the statute 
are repugnant to any such construction. All that itis 
necessary to do where a judgment is held by a claimant, 
whether rendered in the life-time of the decedent or 
against his administrator, is to file that judgment for 
classification in the probate court. This is sustained 
by the cases in 27 and 61 Mo., supra, and opposed by 
the case of Bryan v. Mundy, 14 Mo. 458, and Ewing v. 
Taylor, 70 Mo. 394; but, being satisfied of the incor- 
rectness of the cases last cited, we overrule them, and 
affirm the correctness of the ones first cited. It fol- 
lows from this ruling that the case of Wernse v. 
McPike, 76 Mo. 249, is not law, and we will no longer 
sanction it by giving it our approval. 


TRUSTEES — ComPENsATION.—The Supreme 
Court of Illinois, in Cook v. Gilmore, 24 N. 
E. Rep. 524, hold that in the absence of any 
special contract or stipulation therefor, a 
trustee is not entitled to compensation for his 
services in executing the trust. Shope, C. J., 
says: 

The question presented by this record is whether a 
trustee, who accepts and performs the trust, without 
any contract or stipulation of the parties, or any pro- 
vision in the order of court appointing him, for com- 
pensation for his services, is entitled to compensation 
for care bestowéd, and for time expended in ex- 
ecuting the trust. The rule laid down in the text- 
book is “that a trustee is not entitled to compensation 
for personal trouble and lossoftime.”’ Perry, Trusts, 
§§ 904-906; Hill, Trustees, 889; 2 Lewin, Trusts, 627. 
And such seems to be the rule established by the 
English court of equity, although in the later cases 
exceptions to that general rule have been more fre- 
quent, in cases where the court can find from the at- 
tending circumstances that both parties expected 
that compensation would be made. 2 Story, Eq. Jur. 
§ 1268, and cases cited; authorities supra. The rule 
applied, not only to trustees so cited, but also to all , 
who held a fiduciary relation, as executors and ad- 
ministrators, mortgagees in possession, receivers and 
guardians, and to officers, directors and trustees of 
corporations. The rule is based upon the well-rec- 
ognized principle, upon which courts of equity in- 
variably act, that the trustee should execute the trust 
for the benefit of the cestui que trust alone, and that 
he shall desire no profit by reason of the trust. And 
the rule was adopted and enforced for the reason that, 
while in particular cases the allowance of compensation 
might be justly allowed, and the estate not be charged 
with more than it might otherwise have to bear, yet 
the adoption of the contrary rule would have the tend- 
ency to tempt the trustee to disregard the interest 
of the beneficiaries, and lead, in general, to the con- 
sequences of loading the estate for the benefit of the 
trustee by pretenses of care, trouble, and loss 
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time; thus placing the trustee in a position, which 
equity forbids, where his personal interests would 
conflict with the performance of his duty. And it is 
held that in this there was no hardship upon the 
trustee, for he might choose whether he will accept 
the trust or not. Soatrustee might refuse to accept 
appointment by a court unless provision was made 
for proper compensation; and, if he undertook the 
trust with the understanding that upon subsequent 
application compensation would be allowed, the court 
may at the proper time ascertain and allow the same. 
Brocksopp v. Barnes, 5 Madd. 90; Morrison  v. 
Morrison, 4 Mylne & C. 215; English note to Robinson 
v. Peet, 2 Lead. Cas. Eq. 417. By this well-settled 
rule the services of a trustee, in the absence of a pro- 
vision for compensation in advance, are to be per- 
formed as a gratuity, without regard to the advan- 
tage that may result from his superior care, skill, and 
management of the trust estate. We are aware that 
in many of the States of the Union, and in the federal 
courts,a different rule prevails; but the law, as 
established by the courts of equity in England, in re- 
spect of compensation of conventional trustees, has 
been so long and firmly established in the juris- 
prudence of this State that it ought not to be changed 
by judical determination. Assaid by the appellate 
court, the rule has been applied in al] its strictness in 
this State whenever the question has arisen. See 
Constant v. Matteson, 22 Ill. 546; Hough v. Harvey, 71 
Ill. 72; Huggins v. Rider, 77 Lil. 360. In some of the 
States, the right of mere conventional trustees to 
compensation has been fixed by statute; while per- 
haps in all, as in this State, laws have been passed al- 
lowing compensation of trustees required by law to 
be appointed, such as executors and administrators, 
guardians, conservators, and assignees of insolvent 
estates. And it is now universally held inthis country 
that a receiver, being the arm of the court to execute 
its orders in respect of the property of which the 
court has taken control, may be allowed compensa- 
tion out of the funds in his hands. In some, and 
perhaps a majority, of the States, where remunera- 
tion has been provided by statute to those to whom 
the law intrusts the care and management of the 
estates of lunatics, infants, deceased persons, insolv- 
ents, and the like, the courts by an equitable con- 
struction have extended the right to voluntary or 
conventional trustees, when the agreement, deed, 
will, or order of appointment is silent. See American 
note to Robinson v Pett, supra. And this view is 
pressed upon us in this case with great force. But 
it must be answered, regardless of what our views 
might be if the question was an open one in this State, 
that the same statutes now in force, or others in every 
respect identical in effect, were in force when each of 
the decisions of this court referred to upon this 
question was rendered, and manifestly were not re- 
garded by the court as controlling. Notwithstanding 
these statutes, this court adopted and has since ad- 
hered to the common-law rule. Appellant’s trustee- 
ship falls clearly within the rule, and, while he would 
be entitled to have allowed him all money actually ex- 
pended in good faith for the preservation of the trust 
fund, if any, he can recover nothing for his personal 
or professional services in respect of his trusteeship. 
His claim for compensation as trustee, as well as for 
attorney’s fees for professional services rendered 
during the continuance of the trust, were properly 
disallowed by the court. Hill, Trustees, 890; Perry, 
Trusts, § 904, and cases supra. 





AS TO THE GRANTING OF A POWER 
OF ATTORNEY BY AN INFANT. 


A question seldom considered, and then 
but superficially, is that of an infant’s power 
of attorney to sell and convey land. An an- 
swer to the general query has been given by 
a few courts, but the following case has never 
been directly decided: 

A, an infant, appoints C as his attorney to 
sell and convey, with covenants of warranty, 
alot of land. C sells and conveys this lot to 
B. B immediately pays the consideration to 
C. After A is twenty-one, he receives the 
consideration from C. Can A, then, sue for, 
and recover the lot of land from B? 

I. What is a Void Act?—According to 
Cummings v. Powell,' ‘‘a void act, as defined 
in the later cases, is one which is entirely 
null, not binding on either party and not 
susceptible of ratification, and a voidable act 
is one which is obligatory upon others until 
disaffirmed by the party with whom it origi- 
nated, and which may be subsequently rati- 
fied or confirmed.’’? 

II. Is a Power of Attorney to Sell and Con- 
vey Land, Given by an Infant, and Acted 
upon, Void or Voidable as Between Infant 
and Third Party ?—(a) As to the Fact Itself.— 
The earliest case upon the subject (though 
it had previously been commented upon) is 
that of Zouch v. Parsons.’ A lease had been 
made by an infant, and it was held that this 
contract, as to the infant, was voidable. The 
court say: ‘‘All such gifts, grants, or deeds, 
made by infants which do not take effect by 
delivery of their hand, are void. Powers of 
attorney are an exception to the general rule 
that the deeds of infants are only voidable 
and a power to receive seizin is an exception 
to that.’’ The end of the privilege is to pro- 
tect infants, and to that object all the rules 
and their exceptions must be directed. Com- 
menting upon this case Judge Story, in 
Tucker v. Moreland,* speaks thus: ‘‘Upon a 
full consideration of the authorities, Judge 
Mansfield comes to the conclusion that it is 


18 Tex. 84. 

2 Bingham on Infancy, 45; Whitney v. Dutch, 14 
Mass. 457; Zouch v. Parsons, 8 Burr. 1794; Armitage 
v. Widoe, 36 Mich. 126; Allis v. Billings, 6 Met. 405: 
Robeson v. Smith, 12 Met. 24; Arnold v. Richmond 
Iron Works, 1 Gray, 434. 

33 Burr. 1794. 

410 Pet. 59. 
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the solemnity of this instrument, and the de- 
livery by the infant himself, and not the 
semblance of benefit to him, that constitutes 
the true line of distinction between void and 
voidable deeds of an infant.’’ 

In Doe d H. Thomas v. Roberts® the court 
say: ‘‘An agreement by an agent cannot 
bind an infant. If an infant appoint a per- 
son to make a lease, it does not bind the 
infant, neither does his ratification bind him. 
There is no doubt about the law; the lease of 
an infant, to be good, must be his own per- 
sonal act.’’® 

Coming to this Country.—In Lawrence’s 
Lessees v. McArter,’ George, a minor, gives 
to his elder brother a letter of attorney, and 
the land of the former has been sold under 
it. In considering the sale void and retrans- 
ferring the land to George, the court say: 
‘sin all, and from the earliest, we find it laid 
down that (infant’s) deeds which do not de- 
rive their efficacy from delivery only are 
void. It would be a bold act to attempt to 
withstand this body of precedent.”’ 

In Trueblood vy. Trueblood,’ a bond to 
convey an infant’s land is given by the father 
of the infant. The court say: ‘‘An infant 
can notappointan attorney, nor can he, after 
he attains his majority, ratify the act of the 
person assuming to be his agent performed 
while he was an infant, which act is abso- 
lutely void.”’ 

In Philpot v. Bingham,’ Stone, J., says: 
‘‘An infant’s power of attorney to sell land 
is not voidable only, but absolutely void. 
Ever since the 3d of Burr. there has been 
a growing disposition to treat almost all con- 
tracts made by infants as voidable, rather 
than void, and has received a steady and 
cheerful support on this side of the Atlantic; 
relaxation of ancient vigor has had the effect 
of placing many transactions formerly ad- 
judged void in the more conservative cate- 
gory of voidabie, but a power of attorney to 
sell lands, a warrant of attorney or any other 
creation of an attorney by an infant is abso- 
lutely void.’’! 


516 Mee. & W. 777. 

6 Reeves on Domestic Relations, 254. 

7 10 Ohio, 37. 

88 Ind. 195. 

955 Ala., 438. 

10 Conroe v. Birdsall, 1 Johns. Cas. 127; Bennett v. 
Davis,6 Cow. 393; Knox v. Flack, 22 Pa. St. 387; 
Tucker v. Moreland, 10 Pet. 59. 





There are two cases which may seem at 
first blush to be contrary to the above de- 
cisions. In Whitney v. Dutch," of two co- 
partners in trade, one was an infant and the 
other of full age, the adult, for a debt of the 
copartners, made a promissory note in the 
name of the firm, and the infant, after com- 
ing of age, ratified it; it was holden good 
against the infant. Parker C. J., says: ‘‘In 
the distinctions made in the books between 
the void and voidable acts of an infant, a 
power of attorney is generally selected, by 
way of example, as an act absolutely void, 
unless it be made to enable the attorney to 
do some act for the benefit of the infant. 
such as a power of attorney to receive seizin 
in order to complete his title to an estate. 
But it is well known that copartners may, 
and generally do, undertake to bind each 
other without any express authority what- 
ever. Indeed, the authority to do so results 
from the nature and legal qualities of co- 
partnership. The case of a deed is entirely 
out of the question, so that the defendant 
does not bring himself within the letter of 
the authorities, and certainly not within the 
reason on which they are founded.’’ 

When it is remembered that an infant may 
enter into partnership with an adult, and 
that one of the essential points in a partner- 
ship is that one is the agent of the other in 
all things pertaining to the partnership, it 
can readily be seen that the sct (a simple 
contract in this case) has the partnership,— 
a good contract if ratified after twenty-one, 
—for a foundation; while the conveying a 
lot of land by power of attorney (a sealed 
contract) has the power—void when per- 
formed—for a foundation, 

The second case above alluded tois the 
8th of Tex. 84. Two minors, with their 
adult brother, were owners of land. The 
three made a deed, and the three, individu- 
ally signed it. From the report of the case it 
is not certain whether the three delivered it to 
their grantee, or whether the minors made 
their adult brother their agent for delivering 
it. Let us take it for granted that the adult 
brother was made agent for the minors (if 
otherwise it was voidable anyway). The 
court say: ‘‘The test of the character of the 
act, as dependent upon manual delivery of 
the deed, has very little foundation in reason. 


11 14 Mass. 457. 
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This deed, having been delivered, as deeds 
usually are delivered by adults, and having 
also a semblance of benefit on the face of it, 
to the infant, must be regarded as not void, 
but only voidable.’’ Being examined, it is 
seen that any of the above courts might have 
decided this case in the same manner. The 
deed was not signed by an attorney, the 
solemnity of the instrument was recognized 
by the minors signing it themselves, every- 
thing essential to the deed itself was exe- 
cuted by the infants themselves; it was 
simply delivered by the adult brother. De- 
livery is essential to the validity of a deed as 
between vendor and vendee, but the deed it- 
self is complete with the signing. It may 
have been delivered as an escrow to their 
brother in which case it would not be revoc- 
able (unless avoided on account of infancy).” 
As between the vendors, everything essential 
to validity had been performed when the 
deed was signed, the adult brother was simply 
the conduit for the delivery. It can be seen 
that the transaction would have been essen- 
tially different if an attorney had sold and 
conveyed the property for the minors. 

(b) As to Whether Prejudicial or Bene- 


jicial ?—In Keane vy. Boycott” itis said: ‘‘We 


have seen that some contracts by infants, 
even by deed, shall bind them; some are 
merely void, namely, such as the court can 
pronounce to be to their prejudice; others, 
and the most numerous class, of a more un- 
certain nature as to benefit or prejudice, are 
voidable only.”’ 

Coming to this country we have Fonda v. 
Van Horne," in which it is said: ‘‘No title 
passes to the purchaser of the child’s prop- 
erty unless manual delivery is made by the 
infant, not enough that property is sold by 
an agent appointed by the infant, it may be 
for the benefit of the infant to appoint an 
attorney to sell his lands, but such an act 
would be clearly void.’’ Hence, the court 
held that the rule, as laid down by Eyre.in 
Keane v. Boycott was subject to exceptions. 

In Cole v. Pennoyer:” If literally under- 
stood, there are certainly serious objections 
to the rule that the court must inquire 
whether the deed is for the benefit or injury 

12 Millet v. Parker, 2 Met. (Ky.) 608, 616; Worrall v. 
Munn, 5 N. Y. 229. 

13 2 H. Blackstone, 515. 


1415 Wend. 631. 
15 14 Til, 158. 





of the infant, and thence whether void or 
voidable. In such inquiry is the court alone 
to look to the face of the deed, or shall it in- 
quire into the circumstances of the transac- 
tion’ There are serious objections to mak- 
ing the court hear the evidence showing the 
circumstances of the sale and thence deter- 
mining the question of benefit or injury. It 
would interrupt the regular course of the 
trial by a collateral inquiry, and one person 
might think it advantageous, another injuri- 
ous. But in determining these questions a 
certain regard must be had to the interests 
of the public. To require a purchaser to as- 
certain all the circumstances of a bargain, 
and from these to judge at his peril what the 
opinion of the court might be as to its bene- 
ficial character, would leave the common as- 
surances of the country in quite too uncer- 
tain a condition.’’ In this case it was held 
that the appointment of an attorney by an 
infant was absolutely void; the doctrine in 
Zouch y. Parsons being upheld, that in 
Keane v. Boycott, being repudiated. 

According to Justice Story in Tucker v. 
Moreland," ‘‘there can be little doubt but 
that this doctrine in Zouch v. Parsons is cor- 
rect.’’ Chancellor Kent, also approves it, 
and says that ‘‘it has been recognized and 
adopted as law.’’ In all the text-books, and 
in the mass of cases, this decision in Zouch v. 
Parsons is followed: that a power of attorney 
by an infant (and this power acted upon) is 
absolutely void. And well it may be, for this 
decision is laid upon a foundation of its own, 
‘is a certdin thing void or voidable?’’ the 
answer in this case is ‘‘yes’’ or ‘‘no.’’ In 
Keane v. Boycott, the question is not laid 
upon a foundation of its own, ‘‘is a certain 
thing void or voidable’’? the answer in this 
case is, ‘‘yes’’ or ‘‘no,’’ according as another 
question, ‘‘prejudice’’ or ‘‘benefit’’ is an- 
swered. 

Ill. Can it, in any way be Confirmed ?— 
This would seem a very illogical question, 
since a void act is inoperative from its incep- 
tion, and hence, all things done under it are 
supposed to be void, the real ratification of 
the power, and the supposed ratification of 
the conveyance under this power, hy A’s ac- 
cepting the money from C after he had be- 
come twenty-one, cannot legally, be referred 
to the original conveyance to B by the attor- 


16 10 Pet. 59. 
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neyC. To have the property belong to B 
there must be ‘‘a new, independent, and sub- 
stantive act, requiring no reference to the 
preceding act, and performed on sufficient 
consideration to stand by itself.’ The only 
way to hold that B can keep the property is 
to hold that A is estopped to bring forward 
his title. 

Can be Estopped to Claim Title?—Any 
alleged estoppel in pais which rests upon a 
supposed contract with an infant, is bad, 
since the infant cannot make a binding con- 
tract. The exemption from estoppel is 
based upon an inability to contract. The 
doctrine of estoppel has no application to in- 
fants.'® 

In Patterson v. Pease,” a deed, not at- 
tested by two witnesses, does not operate to 
pass the legal estate in land, and, unless it 
does so operate, it cannot contain a covenant 
of warranty that works an estoppel against 
the maker in asserting the legal title remain- 
ing in himself. The legal estate must pass 
by the deed to defeat the plaintiff’s recovery.” 
As a general rule, a grantor is estopped by 
his deed to say he had no interest inthe land, 
but to have this effect, the one who is es- 
topped must have been capable of making a 
valid deed. 

In Concord Bank v. Bellis,” a married 
woman, whose husband had temporarily de- 
serted her and had been absent from the 
country several years, bought a tract of land, 
and immediately mortgaged it back to secure 
the purchase money ; held, that the mortgage 
was void and not merely voidable. Shaw, C. 
J., says: In Massachusetts (in 1860) ‘‘the 
separate deed of a married woman is ipso 
facto void and all the covenants contained in 
it. Itis not voidable merely, but absolutely 
void. A good conveyance may be made by 
deed poll to an infant, lunatic or feme covert, 
although such grantee would be under legal 
disability to make a conveyance. As the 
demandant can make title only through the 
void deed of a married woman which in law 
could convey no title, there must be judg- 


7 Bingham on Infancy, 47. 

18 Brown v. McCune, 5 Sandf. (N. Y.) 228; McCoon 
v. Smith, 3 Hill, 147; Williams v. Baker, 71 Pa. St. 477; 
Lackman v. Wood, 25 Cal. 153; Washburn on Real 
Prop. *459. 

19 5 Ohio, 190. 

20 Washburn on Real Prop. *467. 

21 10 Cush. 276. 





ment for the tenants (the heirs-at-law of the 
married woman). 

In Lowell y. Daniels,” a married woman 
who executes a warranty deed of her real 
estate bearing date previously to her mar- 
riage by the name which she then bore, with 
the fraudulent purpose of imposing upon some 
person to be affected by it, and without dis- 
closing her marriage, does not thereby estop 
herself and her heirs to set up her title in the 
lands as against her grantee, or against a 
purchaser from him without notice. Thomas. 
J., says: ‘‘The instrument has the form and 
semblance of a deed and nothing more. The 
demandant does not contend that the deed 
has of itself any validity, but that, under the 
facts of the case, the tenant is estopped to 
deny its validity. But if the doctrine of es- 
toppel in pais were upheld in this case, it 
would practically dispense with all the limita- 
tions the law has imposed upon the capacity 
of infants or married women to alienate their 
estates. A married woman cannot do indi- 
rectly what she cannot do directly ; cannot do 
by acts in pais what she cannot do by deed; 
cannot .do wrongfully what she cannot do 
rightfully. She cannot, by her own act, en- 
large her legal capacity to convey an estate.’’”’ 

If A had made the deed himself it would 
be but voidable; hence, if he had not ac- 
cepted the money after twenty-one, he 
would not be estopped to claim the land, but 
if he had accepted the money after twenty- 
one, he would be estopped to claim the land, 
because he had ratified the deed. But the 
deed of C in the present case, being utterly 
null and void, he, (A), could not, (vide 
above decisions), be estopped from claiming 
the land, even if he accepted the money after 
twenty-one, fora void act is incapable of 
ratification, and a valid instrument in writing 
is necessary for the sale and transfer of lands. 

IV. Logic of the Decisions.—In American 
Lead.Cases, 280 (note under Tucker v. More- 
land), it is said, ‘‘the constituting of an at- 
torney by one whose acts are, in their nature 
voidable, is repugnant and impossible, for it 
is imparting a right which the principal does 
not possess, that of doing valid acts.’’ None 
of an infant’s acts are absolutely good except 
those made for necessaries when he is outside 


22 2 Grap, 161. 
2 Comstock y. Smith, 13 Pick. 119; Bveveton v. 
Evans, Cro. Eliz. 701; Dougal v. Fryer, 3 Mo. 43. 
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of his father’s control; hence, a power, even 
as between infant and attorney, cannot be 
absolutely good. ‘The contract between in- 
fant and attorney has a solid foundation— 
the direct contract between infant and man 
as to something which belongs to the infant, 
and is therefore but voidable. A deed given 
by the infant himself has a solid foundation, 
the direct contract as between infant and 
man as to something which belongs to the in- 
fant, and is therefore but voidable. A deed 
given by the attorney of an infant has nota 
solid foundation, for it rests upon the fact as 
to whether the power is good or not, whether, 
after twenty-one, A is to consider the power 
valid, or to repudiate it, i. e., to consider it 
void. In the first case the infantis the 
proximate cause of the giving of the contract, 
in the second case the infant is the proximate 
cause of the giving of the deed; in the third 
case the infant is but the indirect cause for 
the infant but allows the attorney to do it if 
he (the attorney) is willing, or thinks it best 
for his (infant’s) interests. 

When the power of attorney (which is but 
voidable) is acted upon, it is shifted from a 
solid basis (that basis being the land about 
which infant and attorney are speaking, and 
concerning the interest in which they, directly 
are forming a contract), to an insecure basis 
(this basis being the fact as to whether the 
power between infant and attorney is good 
or bad). The latter basis, then, may well be 
held to be a perfectly void basis, it never 
having been laid on any foundation on which 
B could stand. 

The money can be recovered from C by B 
at any time, since the contract being void, 
there was no consideration for the giving of 
the money, and it was not intended to have 
been a gift. 

If the power of attorney had been given 
before twenty-one, but the lot had not been 
conveyed till after A was twenty-one, and af- 
ter the lot had been conveyed A had accepted 
the money, the conveyance would have been 
good. It is true, the conveying of the land 
was performed under a power, which, when 
performed, is void; but A having reached 
manhood, the whole character of the act of 
the attorney is changed, he is now acting for 
a man, the act has changed from void to void- 
able. The reason for its being voidable is 
that C having no valid authority at the time 





the act is performed, is waiting for a ratifica- 
tion. This ratification comes in the form of 
an acceptance of the money by A from C. 
The act done has not, necessarily, any au- 
thority from the written power of attorney ; 
for the ratification by A of the written or 
sealed contract between B and C may be 
made by parol.* 

If an original authority was wanted, query, 
as to whether or not, from the cases cited un- 
der III, it could not be implied? for the 
power itself given by A to C before A is 
twenty-one) is but voidable. Whenever C 
acts upon it, it (the power) is still but void- 
able. C, then, acting upon it after A is 
twenty-one, doesa voidable (not a void, as 
it would have been if done before A had been 
twenty-one) act under a voidable power, 
hence, everything connected with the trans- 
action is but voidable which is made valid by 
the accepting of the money. 

Gro. A. P. Copwise. 

Boston, Mass. 


2%4Cady v. Shepherd, 11 Pick. 400; Holbrook v. 
Chamberlin, 116 Mass. 155. 








MURDER — INTOXICATION — INSANITY — IN- 
STRUCTION. 


ASZMAN V. STATE. 





Supreme Court of Indiana, June 22, 1890. 


1. Murder— Voluntary Intozication—Instruction.— 
As a rule voluntary intoxication is no excuse for 
crime, but where the essence of a crime is the intent 
or where premeditation is necessary, the mental con- 
dition of the accused, whether occasioned by volun- 
tary intoxication or otherwise, is an important factor 
to be considered. Thus, upon the trial of an indict- 
ment for murder in the first degree, under a statute 
requiring premeditated malice, it is error to refuse to 
instruct that, while voluntary intoxication is no excuse 
or palliation for crime actually committed, if the jury, 
upon the whole evidence, had a reasonable doubt 
whether the accused had sufficient mental capacity to 
deliberately think upon and rationally to determine 
so to kill the deceased, they should not find him 
guilty of murder in the first degree, although such in- 
ability was the result of intoxication. 


2. Insanity—Cautionary Instruction Disparaging 
Defense.—Instructions disparaging a legitimate de- 
fense should not be given, and the following instruc- 
tion is for that reason disapproved: ‘‘The defense of 
insanity is one very frequently made in cases of this 
kind, and it is one which should be very carefully 
scrutinized by thejury. The evidence to this point 
should be carefully considered and weighed by the 
jury, for the reason that if the accused was, in truth, 
insane, at the time of the commission of the alleged 
acts, then he ought not to be punished for such acts, 
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The evidence on this question ought to be carefully 
considered by the jury for another reason, and that is 
because a due regard for the ends of justice and the 
peace and welfare of society demands it, to the end 
that parties charged with crime may not make use of 
the plea of insanity to defeat the ends of justice, and 
as ashield to protect them from criminal responsi- 
bility in case of violation of law.” 


MITCHELL, C. J.: The grand jury of Marion 
county presented, in an indictmeat duly returned 
into the criminal court, that Edward Aszman, on 
aday named, did feloniously, purposely, and 
with premeditated malice, kill and murder 
Bertha Elff, a human being. The defendant 
pleaded, generally, ‘‘not guilty,” and especially, 
in writing, that he was of unsound mind when 
the offense was committed. He was convicted of 
murder in the first degree, and sentenced to suffer 
death. 

The homicide occurred on the evening of 
August 24,1889. There was evidence tending to 
show that the accused came from Chicago, where 
he had been at work for some weeks, to Indian- 
apolis, about 12 days before the homicide. 
There was also evidence tending to show that 
while at Chicago the accused exhibited some 
peculiarities .of conduct which indicated that he 
was laboring under some mental delusion or 
hallucination, as, for example, that he indulged 
the unfounded belief that he was being pursued 
by persons armed with long knives. It also ap- 
peared that he was addicted to the use of intoxi- 
eating drink. The State attributed all his 
peculiar conduct toa condition brought on by 
excessive indulgence in intoxicating drink, while 
on his behalf it was claimed that his conduct, 
coupled with the circumstances under which the 
homicide was committed, and the attempt by the 
accused to commit suicide, all indicated sucha 
state of mental disorder as rendered him irre- 
sponsible, or at least incapable of deliberate 
thought or rational determination. The accused 
seems to have maintained relations of intimacy 
with Bertha Elff, the victim of the homicide, to 
whose society hein some way laid claim to the 
exclusion of other men. The evidence tends to 
show that he had been drinking to excess during 
the day, and that while walking with the de- 
ceased during the evening the subject of her 
receiving attentions from another man was under 
discussion. She denied the right of the accused 
to question her conduct in the respects mentioned, 
whereupon he inflicted a mortal wound upon her 
by cutting her across the throat with his knife, 
and then attempted to take his own life by inflict- 
ing a long, deep wound across his own throat 
with the knife. She was found dead from the 
wound inflicted, as stated above, in a few 
moments afterwards, and he was found within 
50 feet of her body in an unconscious condition, 
witha self-inflicted wound, from which, the 
evidence tends to show, death would have en- 
sued but for timely surgical aid. It is not 
claimed that there was any evidence tending to 





show that the accused had formed the design to 
take the life of the deceased prior to the evening 
on which the homicide occurred, and that he 
voluntarily became intoxicated in order to 
prepare himself for the execution of his premedi- 
tated and previously formed purpose. 

There was evidence to which an instruction 
relating to the mental condition of the accused, 
as affected by the voluntary intoxication, at the 
time the homicidal act was committed, was ap- 
plicable. The only instruction given by the court 
relating to that feature of the case was the fol- 
lowing: ‘‘Frenzy, arising solely from the passions 
of anger and jealousy, no matter how furious, is 
not insanity. A man with ordinary will power, 
which is unimpaired by disease, is required by 
law to govern and control his passions. If he 
yields to wicked passions, and purposely and 
maliciously slays another, he cannot escape the 
penalty prescribed by law on the ground of mental 
incapacity. That state of mind caused by wicked 
and ungovernable passions resulting not from men- 
tal lesion, but solely from evil passions, constitutes 
that mental condition which the law abhors, and 
to which the term ‘malice’ is applied. The con- 
dition of mind which usually and immediately 
follows the excessive use of alcoholic liquors is 
not the unsoundness of mind meant by our law. 
Voluntary drunkenness does not even palliate or 
excuse.” The thirteenth and fourteenth instruc- 
tions asked by the accused are, in legal effect, 
the same. The fourteenthis asfollows: ‘*While 
voluntary intoxication is no excuse or palliation 
for any crime actually committed, yet if, upon 
the whole evidence in this cause, you shall have 
such reasonable doubt whether, at the time of 
the killing—if you should findfrom the evidence 
accused did kill Bertha Elff—he had sufficient 
mental capacity to deliberately think upon and 
rationally to determine so to kill deceased, then; 
you cannot find him guilty of murder in the firs 
degree, although such inability was the result 
of intoxication.” The propriety of the ruling of 
the courtin refusing to give the thirteenth and 
fourteenth instructions, or either of them, is now 
before us for consideration. Section 1904, Rev. 
St. 1881, reads as follows: ‘‘Whoever purposely 
and with premeditated malice, or inthe perpetra- 
tion of, or attempt to perpetrate, any rape, arson, 
robbery, or burglary, or by administering poison, 
or causing the same to be done, kills any human 
being, is guilty of murder in the first degree, 
and upon conviction thereof,’ etc. Other 
sections define murder in the second degree, #” 
declare what shall constitute voluntary and in- 
voluntary manslaughter. The distinction between 
murder in the first degree and murder in the second 
degree has been so often stated, and is so well 
understood, that it would be useless repetition to 
reiterate it here. Fahnestock v. State, 23 Ind. 
231; Binns v. State, 66 Ind. 428; McDermott v. 
State, 89 Ind. 187; Koerner v. State, 98 Ind. 7. 
It is sufficient to say that, in order that there 
may be such premeditated malice as will make a 
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homicide murder in the first degree the thought 
of taking life must have been consciously con- 
ceived in the mind, the conception must have 
been meditated upon, and a deliberate determina- 
tion formed to do the act. Where a homicide 
had been preceded by a concurrence of will with 
an intention to kill, and these are followed by a 
deliberate thought or premeditation, althdugh 
they follow as instantaneously as successive 
thoughts can follow each other, the premeditator 
may be guilty of murder in the first degree. But, 
as it is of the very essence of the crime that there 
should have been time and opportunity for de- 
liberation or premeditation after the mind has 
consciously formed the design to take life it 
follows as a necessary corollary that there must 
have been the mental capacity to think delib- 
ately upon, and determine rationally in respect 
to, the nature and consequences of the act which 
follows. It would be a legal as well as a log- 
ical incongruity to hold that the crime of murder 
in the first degree could only be committed after 
deliberate thought or premeditated malice, and 
yet that it might be committed by one who was 
without mental capacity to think deliberately or 
determine rationally. As a matter of course, the 
rule is universal that voluntary intoxication is no 
excuse for crime, nor does itin ahy degree miti- 
gate or palliate an offense actually committed. 
To hold otherwise would unbridle crime and 
subvert public order. On the contrary, where 
there is reason to believe that one has conceived 
the design to commita crime, and, while har- 
boring the unlawful purpose, voluntarily becomes 
intoxicated in order to blunt his moral sensibili- 
ties and nerve himself up to the execution of his 
preconceived design, the offense is thereby 
greatly aggravated. State v. Robinson, 20 W. Va. 
713. 

Where, however, the essence of a crime de- 
pends upon the intent with which an act was 
done, or where an essential ingredient of the 
crime consists in the doing of an unlawful act 
with a deliberate and premeditated purpose, the 
mental condition of the accused, whether that 
condition is occasioned by voluntary intoxication, 
or otherwise, is an important factor to be con- 
sidered. Smith v. Com., 1 Duv. 227; State v. 
Garvey, 11 Minn. 163 (Gil. 95). Thus, ia Cline 
v. State, 43 Ohio St. 332, 1 N. E. Rep. 22, the 
learned judge delivering the judgment of the 
court said: ‘‘Where a person, having a desire 
to do to another an unlawfnl injury, drinks intoxi- 
cating liquors to nerve himself to the commission 
of the crime, intoxication is held, and properly, 
to aggravate the offense; but at present the rule 
that intoxication aggravates crime is confined to 
cases ofthat class. * * * But in many cases 
evidence of intoxication is admissible with a 
view to the question whether a crime has been 
committed; or, where a crime consisting of de- 
grees has been committed, such evidence may be 
important in determining the degree.” Pigman 
y. State, 14 Ohio, 555; Lytle v. State, 31 Ohio St. 





196; Davis v. State, 25 Ohio St. 369; Roberts vy. 
People, 19 Mich. 401; State v. Welch, 21 Minn. 
22. 

In the application of this principle, the Supreme 
Court of the United States reversed a judgment 
of conviction of murder in the first degree in 
Hopt v. People, 104 U. 8.631. The court below 
instructed the jury to the effect that “a man who 
voluatarily puts himself in a condition to have no 
control of his actions must be held to intend the 
consequences. The safety of the community re- 
quires this rule. Intoxication is so _ easily 
counterfeited, and, when real, is so often resorted 
to as a means of nervinga person up to the com- 
mission of some desperate act, and is, withal, so in- 
excusable in itself, that law has never recognized 
it asan excuse for crime.’? The accused re- 
quested the court to give an instruction similar 
to that requested and refused in the present case. 
After asserting the general rule of the common 
law, that voluntary intoxication affords no excuse, 
justification, or extenuation of a crime committed 
under its influence, Mr. Justice Gray, delivering 
the judgment of the court, said: ‘“‘But, when a 
statute establishing different degrees of murder 
requires deliberate premeditation in order to con- 
stitute murder in the first degree, the question 
whether the accused is in such a condition of 
mind, by reason of drunkenness or otherwise, as 
to be capable of deliberate premeditation, neces- 
sarily becomes a material subject of considera- 
tion by the jury.”’ Com. v. Dorsey, 103 Mass. 
412; Pirtle v. State, 9 Humph. 663; Haile v. 
State, 11 Humph. 154; Jones v. Com., 75 Pa. St. 
403; Keenan v. Com., 44 Pa. St. 55; People v. 
Belencia, 21 Cal. 544; State v. Johnson, 40 Conn. 
136; Maxw. Crim. Proc. pp. 227-229. So in 
Buckhannon v. Com., 86 Ky. 110,5 S. W. Rep. 
358, the court said: ‘‘A deliberate intent to take 
life is an essential element of murder. Drunk- 
enness, as a fact, may therefore be proven, as 
bearing upon its existence or non-existence. It 
is not admissible upon the ground that it, in and 
of itself, excuses or mitigates the crime, because 
one offense cannot justify or palliate another, but 
because, under the circumstances of the case, it 
may tend to show that the less and not the greater 
offense was committed.’’ See, also, State v. So- 
pher, 70 Iowa, 494, 30 N. W. Rep. 917. 

In State v. Johnson, supra, the Supreme Court 
of Connecticut, in reversing a judgment of con- 
viction of murder in the first degree, the court 
below having given and refused instructions 
similar to those involved in the present case, 
used the following language: ‘‘A deliberate 
intent to take life is an essential element of that 
offense. The existence of such an intent must be 
shown as afact. Implied malice is sufficient, at 
common law, to make, the offense murder, and 
under our statute to make it murder in the 
second degree; but to constitute murder in the 
first degree actual malice must be proved. Upon 
this question the state of the prisoner’s mind is 
material. In behalf of the defense, insanity, in- 
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toxication, or any other fact which tends to prove 
that the prisoner was incapable of deliberation, 
was competent evidence for the jury to weigh. 
Intoxication is admissible in such cases, not as 
an excuse for crime, not in mitigation of punish- 
ment, but as tending to show that the less and 
and not the greater offense was in fact committed.”’ 
State v. Johnson, 41 Conn. 585; Jonesv. State, 29 
Ga. 594. 

‘In those States,’ says a learned author, ‘in 
which murder has been divided by statutes into 
degrees, it has been held that, if the accused was 
intoxicated to such an extent as to deprive him 
of the power to form a design, the offense could 
be no more than murder in the second degree.” 
Lawson, Insan. as Def. 741; 1 Whart. Crim. Law, 
§$ 51,52. ‘‘Drunkenness, we have seen, does not 
incapacitate one to commit either murder or 
manslaughter at the common law,” says Mr. 
Bishop, ‘‘because, to constitute either, the 
specific intent to take life need not exist, but 
general malevolence is sufficient. But where 
murder is divided by statute into two degrees, and 
to constitute it in the first degree there must be 
the specific intent to take life, this specific intent 
does not in fact exist, and the murder is not in 
this degree, where one not meaning to commit a 
homicide becomes so drunk as to be incapable of 
intending todo it, and then, in this condition, 
kills a man.”’ 1 Bish. Crim. Law (7th Ed). § 
409. 

This court, although not always enunciating it 
with an entire accuracy, has constantly recog- 
nized the rule declared inthe above cases. Thus, 
in Smurr v. State, 88 Ind. 504, where it appeared 
that the accused was excited by intoxicating 
drink at the time of the homicide, an instruction 
was approved, as accurately expressing the law, 
in which the jury were told that ‘voluntary in- 
toxication is no excuse for crime, as long as the 
offender is capable of conceiving an intelligent 
design.”’ SoinFisher vy. State, 64 Ind. 435,a 
prosecution for larceny, after stating the general 
rule that voluntary intoxication is no excuse for 
crime, unless the habit has been indulged to such 
an extent asto pervert or destroy the mental 
faculties, the court said: ‘There are cases which 
hold that, in prosecutions for murder, drunken- 
ness at the time may be shown, as affecting the 
question of premeditation.’’ Dawson v. State, 16 
Ind. 428; Bradley v. State, 31 Ind. 499; Rogers 
v. State, 33 Ind. 543; Cluck v. State, 40 Ind. 263; 
Bailey v. State, 26 Ind. 422; Robinson v. State, 
113 Ind. 510, 16 N. E. Rep. 184. 

When a homicide results from the use of a 
dangerous and deadly weapon, the law implies 
malice and an intention to kill from the effective 
use of the weapon; and therefore the crime is, 
presumably, murder in the second degree. No 
degree of mental disturbance produced by volun- 
tary intoxication will, of itself, disconnected 
from sudden heat or other circumstances, avail to 
reduce the crime to a lower grade unless such a 
diseased condition of the mind has followed the 





habit of intoxication as to render the accused 
incapable of distinguishing between right and 
wrong, or of controlling his conduct, when free 
from the influence of intoxicating drink. But in 
the absence of evidence, either direct or circum- 
stantial, there is no presumption from the mere 
fact that a homicide was committed, except it be 
in the perpetration of the offenses mentioned in 
the statute, that it was done with deliberation or 
premeditated malice. Hence the conclusion 
logically follows that murder in the first degree, 
in which, under our statute, premeditated malice 
is the distinguishing ingredient, can only be com- 
mitted by one possessed of the mental capacity to 
deliberate and premeditate, and that a homicide 
committed by one who was at the time, for any 
reason incapacitated to think deliberately or de- 
termine rationally as to the quality, character, 
and consequences of the act, cannot be murder in 
the first degree. Reg. v. Davis, 14 Cox Crim. Cas. 
563, 28 Moak, Eng. R. 657. 


In order that there may be no misappre- 
hension, andto prevent voluntary intoxication 
from being used as a cloak to shield those who, 
from sheer wickedness of heart, and regardless of 
consequences, allow themselves to be driven to 
the commission of crimes, it should be said that 
mere intoxication, in the absence of such mental 
incapacity resulting therefrom as renders one who 
takes the life of anuther incapable of thinking 
deliberately, and meditating rationally upon the 
purpose to take human life, and which leaves him 
with full power to knowthe quality of his act 
and to abstain from doing it, cannot, of itself, 
be regarded as sufficient to reduce a homicide 
from murder in the first to murder in the second 
degree. Walker v. State,85 Ala. 7; 1 Bish. 
Crim. Law, § 410. ‘‘In other words, it is the 
absence of that self-determining power which in 
a sane mind renders it conscious of the real nature 
of its own purposes, and capable of resisting 
wrong impulses. When this self-governing 
power is wanting, whether it is caused by in- 
sanity, gross intoxication, or other controlling 
influence, it cannot be said, truthfully, that the 
mind is fully conscious of its own purposes and 
deliberates or premeditates, in the sense of the 
act describing murder in the first degree.” Jones 
v. Com., supra. Drunkenness cannot be con- 
sidered as an excuse for crime, but may be taken 
into consideration for the purpose, solely, of pass- 
ing on the fact of premeditation, keeping in 
view the fact that a man may act with premedi- 
tation while under the influence of intoxicating 
liquor, or he may have harbored the design to 
commit the crime before becoming intoxicated. 
People v. Williams, 43 Cal. 345; State v. Robin- 
son, 20 W. Va. 713. It seems scarcely necessary 
to add that we are not dealing with the question 
of voluntary intoxication as an excuse for crime, 
or as rendering the accused criminally irre- 
sponsible, but only with intoxication resulting 
in that degree of mental disturbance or distortion 
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that renders the accused incapable of committing 
murder in the first degree. 

By giving the twelfth instruction, the court 
gave full recognition to the fact that the subject 
of the voluntary intoxication of the accused was 
before the jury for consideration. ‘The jury were 
told, correctly enough, with what abhorrence the 
law looked upon frenzy arising solely from 
jealousy and anger, and from wicked and un- 
governable passions which did not result from 
mental lesion. They were also told, with eminent 
propriety, that thé condition of mind which 
usually and immediately follows the excessive 
use of alcholic liquors is not the unsoundness of 
mind meart by our law, and that voluntary 
drunkenness did not excuse or palliate crime. 
These instructions were all well enough, as far 
as they went; but the question back of all that 
was whether drunkenness, if it existed to the ex- 
tent of depriving the accused of the power of 
deliberation, might be considered by the jury as 
disproving an essential ingredient in the crime of 
murder in the first degree, viz., the deliberate in- 
tention to take human life. When the accused 
asked the court to instruct the jury that voluntary 
intoxication might, in case a mental condition 
had resulted therefrom which incapacitated him 
from deliberate thought or rational determination, 
reduce the crime from the highest to a lower 
grade of murder, the court refused. The jury 
were then left without the means of distinguish- 
ing between voluntary intoxication as an excuse 
for crime, and intoxication as affecting that par- 
ticular condition of mind necessary to constitute 
the crime of murder in the first degree. After 
admitting evidence tending to show that the ac- 
cused was in the habit of drinking alcoholic stimu- 
lants, and that he had drank to excess on the day 
of the homicide, the jury were not only told that 
drunkenness was not only no excuse or palliation 
for crime, but, without any explanation, they were 
left to infer that, if it had any effect, it was to ag- 
gravate the offense. Either the jury must have 
excluded the evidence of intoxication from their 
minds altogether, or they must have given it an 
effect prejudicial tothe accused. The jury may 
have believed, as did the court, that, although the 
accused may not have had the mental capacity to 
think deliberately or determine rationally, if his 
incapacity resulted from voluntary intoxication, 
he might be guilty of murder in the first degree, 
nevertheless. In the absence of any claim of pre- 
conceived design, it was, therefore, prejudicial 
error to refuse the instruction asked, which con- 
tains an accurate statement of the law. 

The court, of its own motion, charged the jury 
as follows: ‘The defense of insanity is one very 
frequently made in cases of this kind; and it is one 
which, I may say to you, should be very carefully 
scrutinized by the jury. The evidence to this 
point should be carefully considered and weighed 
by the jury, for the reason that if the accused was, 
in truth, insane at the time of the commission of 
the alleged acts, then he ought not to be pun- 





ished for such acts. The evidence on _ this 
question of insanity ought to be carefully con- 
sidered by the jury for another reason, and that is 
because a due regard for the euds of justice and 
the peace and the welfare of society de- 
mands it, to the end that parties charged 
with crime may not make use of the plea 
of insanity to defeat the ends of justice, 
and as a shield to protect them from criminal re- 
sponsibility in case of violation of law.” This 
instruction met with unqualified approval in Saw- 
yer v. State, 35 Ind. 80, and the principle therein 
enunciated has been referred to approvingly in 
Sanders v. State, 94 Ind. 147, and Butler v. State, 
97 Ind. 378. It can hardly be said to contain the 
statement of any proposition of law, but is rather 
in the nature of a general disparagement of the 
defense of insanity, which the accused . had 
pleaded, as provided by statute. A case might 
possibly arise in which such a statement could be 
appropriately made by the court. As the judg- 
ment in the present case must be reversed for 
other reasons, we do not determine whether or 
not it constituted reversible error in this case. It 
is sufficient to say that, as at present constituted, 
the court does not regard with favor any state- 
ments by the trial court which are designed to 
cast discredit or suspicion upon any defense which 
is recognized by the law as legitimate, and which 
‘an accused person is making in apparent good 
faith. Inthis respect, we are unable to ap- 
preciate any well-grounded distinction between 
the defense of insanity, self-defense, or alibi. 
Line v. State, 51 Ind. 172; Sater v. State, 56 Ind. 
378; Albin v. State, 63 Ind. 599; Simmons v. 
State, 61 Miss. 243; Dawson v. State, 62 Miss. 241; 
Thomp. Trials, § 2433. In those jurisdictions 
where judges are permitted to comment upon the 
weight and value of evidence, it has been held 
proper for the court to caution the jury con- 
cerning a defense which judical experience has 
shown to be often attempted by contrivance and 
perjury. Com. v. Webster, 5 Cush. 295; Thomp. 
Trials, § 2434. This rule does not prevail in 
Indiana. Unruh v. State, 105 Ind. 117, 4 N. E. 
Rep. 453. 


Notre.—1. Intoxication as a Defense to Crime.—It 
is well established as a general rule of law that volun- 
tary drunkenness or intoxication is no excuse for 
crime.) Ordinarily, it neither justifies nor mitigates 
a crime actually committed,? but in many cases evi- 
dence of intoxication is admissible to show that no 


1 Choice v. State, 31 Ga. 424; State v. Keath, 83 N. C. 
626; State v. Thompson, 12 Nev. 140; Schaller v. State, 14 
Mo. 502; State v. Bullock, 13 Ala. 413; State v. Snead, 88 
Mo. 128; State v. Tatro,18 Am. L. Reg. 153, and note; 
State v. Robinson, 20 W. Va. 713; Shannahan v. Com., 8 
Bush, 464; McKenzie v. State, 26 Ark. 835; People v. 
Rogers, 18 N. Y. 1, 9; State v. Grear, 28 Minn. 426; U.S. v. 
Claypool, 14 Fed. Rep. 127; People v. Willey, 2 Park. 19; 
Rafferty v. People, 66 Ill. 118; Whart. Crim. Law, § 49; 2 
Black. Com. 25; Hale’s Pl. Cr. 30; Abbott’s Tr. Brief in 
Crim. Causes, 483. 

2 Estes v. State, 55 Ga. 31; Scott v. State, 12 Tex. App. 
31; Rex v. Thomas, 7 Carr. & P. 817; Shannahan vy. Com., 
8 Bush, 464; Colee vy. State, 75 Ind. 511. 
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crime has really been committed by the accused, or to 
determine the degree or grade of the crime.’ An ex- 
amination of the authorities will show in what classes 
of cases such evidence is proper, and how far and in 
what manner intoxication may be considered as 
showing that no crime could have been committed, or 
in reducing the grade of the crime. 

Where, as in the principal case, premeditation is an 
essential element of the crime, evidence of intoxica- 
tion is admissible to show that the accused could not 
have premeditated it.4 So, where a particular intent 
must be shown, as in a prosecution for maliciously 
shooting with intent to wound, evidence that the 
accused was so much intoxicated that he could not 
have formed any such intent is admissible.5 The 
same rule applies where knowledge must be proved, 
as in a prosecution for passing counterfeit money. In 
such a case the accused may show that he was too 
drunk to tell good money from bad. So where one is 
indicted under a statute for knowingly voting twice 
at the same election, he may show that he was too 
much intoxicated to know what he was doing.? And 
there are many other similar cases where intoxication 
may have the effect of negativing the existence of the 
particular intent, motive or knowledge necessary to 
constitute the crime or degree of crime with which 
the accused is charged. But while such evidence is 
generally admissible in such cases, and while intoxi- 
cation may have an important bearing in showing the 
want of the requisite intent, motive or knowledge, it 
is not necessarily conclusive, and the accused is not 
entitled to an instruction that it has such an effect as 
a matter of law.9 The distinction to be observed is 
this: Intoxication neither justifies nor extenuates 
crime, but it may be of weight as showing or tending 
to show that the particular crime with which the 
accused is charged could not have been committed.10 

It has been said that voluntary drunkenness is an 


3See Cline vy. State, 21 Cent. L. J. 191, and note; 
Drunkenness as an Excuse for Crime, 23 Am. L. Reg. 
217; Homicide, 9 Am. & Eng. Ency. of Law, 617. 

4“Criminal Law,” by Robert Desty,in4 Am. & Eng. 
Ency. of Law, 710, and cases there cited ; Pirtle v. State, 
9 Humph. 663; Jones v. Com., 75 Pa, St. 403; Buswell on 
Insanity, § 450; Hopt v. Peopie, 104 U. 8. 631; State v. 
Johnson, 40 Conn. 136; Willis v. Commonwealth, 32 
Gratt. 929; Lancaster v. State, 2 Lea, 575; Gaitan v. State, 
11 Tex. Ct. App. 539; State vy. Trivas, 32 La. Ann. 1086, 
and cases cited in the principal opinion. Contra: 
Flanigan v. People, 86 N. Y. 554; 40 Am. Rep. 556. See 
also Marshall v. State, 59 Ga. 154; State v. Cross, 27 Mo. 
332. 

5 Cline v. State, 21 Cent. L. J. 191. See also Pigman v. 
State, 14 Ohio, 555. So, in a prosecution for assault with 
intent to kill: Reg. v. Cruse,8 C. & P. 541; Mooney v. 
State, 33 Ale. 419; State v. Garrey, 11 Minn. 154. 

6 U.S. v. Rodenbush, 1 Bald. 518; Pigman v. State, 14 
Ohio, 555. See also Lytle v. State, 17 Am. L. Reg. 535; 
People v. Blake, 5 Crim. L. Mag. 722. 

7 People v. Harris, 29 Cal. 678. 
Welch, 21 Minn. 22. 

8 See U. S. v. Meagher, 37 Fed. Rep. 875; Bailey v. State, 
26 Ind. 422; Wenz v. State, 1 Tex. App. 36; Cleveland v. 
State, 86 Ala. 1; Ingails v. State, 48 Wis. 647; People v. 
Ferris, 55 Cal. 588; Harvey v. State, 68 Ga. 612; People v. 
Walker, 38 Mich. 156; Wood v. State, 34 Ark. 341, 36 Am. 

tep. 13; State v. Mowry (Kan.), 15 Pac. Rep. 286; Bus- 
well on Insanity, § 453. 

9 See State v. White, 14 Kan. 538; Jones v. Com., 75 Pa. 
St. 408; State v. Avery, 44 N. H. 398; O’Brien v. People, 48 
Barb. 280. 

10See Drunkenness as an Extenuation in Cases of 
Murder, 3 Cent. L. J. 662; State v. Tatro, 18 Am. L. Reg. 
153, note, 159; Drunkenness as an Excuse for Crimes, 23 
Am. L. Reg. 217; note to Cline v. State, 21 Cent. L. J. 191. 


Compare State v. 





aggravation of the crime, especially where it is 
brought about by the accused for the purpose of 
“‘nerving himself up” to commit the crime;! but it 
has been held error toinstruct the jury that voluntary 
intoxication necessarily aggravates the crime.” 

2. Cautionary Instructions as to the Defense of 
Insanity.—The propriety of giving cautionary in- 
structions, such as that given by the trial court in the 
principal case, admits of some question, but such in- 
structions are frequently given, and while they have 
sometimes been disapproved by the appellate courts, 
judgments have seldom been reversed on that ground 
alone, and there are undoubtedly some cases in which 
cautionary instructions are proper, especially where 
they relate to the conduct of the jury.“ But it seems 
to be well settled, as stated in the principal case, that 
it is error to instruct the jury that an alibiisa suspi- 
cious defense, and should be carefully scrutinized,‘ 
except in those jurisdictions in which the court is 
permitted to comment upon the evidence.4 Reason- 
ing from analogy, it is difficult to perceive why the 
same rule should not apply to the defense of insanity. 
But so far as the writer’s investigation has extended, 
the only cases in which the question has been consid- 
ered approve cautionary instructions in regard to the 
defense of insanity, or at least do not consider the 
giving of such instructions reversible error. They 
have been expressly approved by the Supreme Court 
of Indiana in a number of cases,!6 and other courts 
have laid down a similar rule. Thus,in one case an 
instruction was approved which told the jury that the 
defense of insanity, “from its nature ought to be re- 
ceived in all cases by jurors with the greatest degree 
of caution and circumspection.” 17 In another case it 
is said: ‘‘While, therefore, it (the defense of insanity) 
ought to be reviewed as a not less full and complete 
than it isa humane defense, when satisfactorily estab- 
lished, it yet should be examined into with great care, 
lest an ingenious counterfeit of the malady furnish 
protection to guilt.” 18 And this rule is approved by 
Mr. Lawson in his work on Insanity as a Defense to 
Crime. The same doctrine is also approved in a 
number of other cases.% In support of this rule it 
may be said that the defense of insanity is often re- 
sorted to where there is no meritin it whatever; that 
it is easily counterfeited; that expert testimony may 
be obtained to support it in almost every case, and 
that it has been so frequently abused that courts, as 
well as the public generally, may well look upon it 
with suspicion and disfavor. On the other hand the 
courts should be careful not to arouse this prejudice 
to the injury of the accused. 


ll S;ate v. Robinson, 20 W. Va. 713; Com. v. Hart, 2 
Brewst. 546; U. 8. v. Claypool, 14 Fed. Rep. 127. 

12 Ferrall v. State, 48 Tex. 503; McIntyre v. People, 38 
Ill. 515. 

138 See Cautionary Instructions in Criminal Cases, 10 
Crim. L. Mag. 175; State v. Tickel, 13 Nev. 502; State v. 
Albert, 73 Mo. 347; Stout v. State, 90 Ind. 1; Anderson v. 
State, 104 Ind. 467; Clem v. State, 42 Ind. 420. 

\4 Line vy. State, 51 Ind. 172; Miller v. People, 39 Ill. 458; 
People v. Kelly, 35 Hun, 295; Dawson v. State, 62 Miss. 
241; Proving an Alibi, 6 Crim. L. Mag. 663. 

15 Com. v. Webster, 5 Cush. 295;2 Thomp. on Trials, § 
2434. 

16 Sawyer Vv. State, 35 Ind. 80; Butler v. State, 97 Ind. 
378; Sanders v. State, 94 Ind. 147; Guetig v. State, 63 Ind. 
278. 

17 Sellick’s Case, 1 City H. Rec. 190. 

18 People v. Dennis, 39 Cal. 637. 

19 Lawson’s Insanity as Defense to Crime, 867, § 92. 

2 People v. Bumberger, 45 Cal. 650; McKee vy. People, 
36 N. Y. 113. 
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JETSAM AND FLOTSAM. 





AMERICAN JUSTICE.—To the English reader there 
is something delightfully refreshing about the 
American administration of justice. The courts have 
none of that solemnity and dignity which renders 
legal proceedings in Great Brittain so impressive. 
Thus, for instance, the other week at Wilkesbarre, an 
important town of Pennsylvania, with a population of 
30,000, the principal judge of the district became {so 
indignant upon hearing the testimony as to the cruel 
treatment to which the prisoner at the bar had sub- 
jected his wife, that he found himself unable to wait 
for justice to take its slow course. Bouncing from the 
bench he locked the door of the court-room, tore off 
his coat, and then and there polished off the prisoner 
in the most approved style, while the spectators 
present rent the sir with approving cheers. He then 
reascended the bench and proceeded to discharge the 
prisoner, on the ground that it is unconstitutional 
that aman shall be punished twice for the same 
offense. Far from rendering himself liable in damages 
or to reproaches on the part of the public by this ex- 
traordinary method of legal procedure, the judge in 
question is to-day the most popular man in Wilkes- 
barre, andis pointed out by his admiring fellow- 
citizens as a man who lives up to his highest sense of 
duty, and who, by his energetic action, has conferred 
a public benefit. A California judge achieved noto- 
riety a fortnightago by getting drunk, and after- 
wards fining himself £10 for the offense. This is, in 
truth, a sample of high old Roman virtue. The stern 
magistrate, moreover, has publicly promised in court 
to resign if his thirst should ever again crowd his 
judical dignity off the bench. Meanwhile, his struggle 
not to be hauled up again before himself is being 
watched with anxiety by the California philanthropists. 
Even in New York there is much amusement and in- 
struction to be derived from the administration of 
justice. One night Judge Ford, who is one of the 
principal police magistrates in the city, found a 
burglar in his house. As there was no policeman 
within hail, Judge Ford, who is an _ extremely 
powerful man, arrested his nocturrial visitor, took him 
off to the station, and entered a complaint. He then 
got on the bench and remanded his prisoner for three 
days, after which he quietly returned home, set his 
house in order, and then went to bed.—Pall Mall 
Gazette. 








QUERIES. 





QuERY No. 1. 

Two or three weeks ago a meteorite exploded over 
Washington county, Kan., and a fragment of consid- 
erable size fell upon the land of A. B, who was 
breaking prairie not far distant, saw the fragment fall 
and enter the ground, and he immediateiy pro- 
ceeded to dig it out. No one saw the fragment fall 
but B. Belaimsto be the owner of the meteorite, 
and has sold it to the State geologist for $600. Who is 
the owner of the meteorite, A or B? s. 

QUERY No. 2. 

Conceding that a person is liable in a civil action for 
torts committed while insane, and that a husband is 
liable for the torts of his wife; now, is a husband 
liable in damages for the torts of his insane wife? J. 

QuErY No. 3. 
In Indiana, a city is authorized to condemn prop- 





erty for levee purposes, in the same manner that rail- 
road companies may condemn for railroad purposes. 
Where a city desires to condemn the right of way for 
its levee over the track of a railroad running through 
the State, but holding its principal office in another 
State, has the railroad company, in such a case, the 
right of removal from the State to the federal court? 








HUMORS OF THE LAW. 





It is not an easy matter, when our judges drop their 
dignified disguise of wig and gown, and appear in the 
tall hat and tail-coat of every-day life, to distinguish 
them from ordinary prosperous citizens; but surely 
the rustic of the following anecdote must have been 
greatly wanting in discernment not to see enough of 
the dignity that doth hedge a judge to avoid confusing 
him with a released convict. 

This judge who wears his hair cut very short, and 
who, by the way, is still on the bench, while on circuit 
in the south of England, went for a country walk with 
a brother judge. Being athirst,the two judges en- 
tered a wayside inn, inthe rear of which were two 
laborers playing skittles. They decided tojoin in the 
game, and each taking one of the players as a partner, 
entered into the game with spirit. Getting hot, Mr. 
Justice——took of his coat. Getting hotter he re- 
moved his hat. His lordship’s partner at once stop- 
ped playing. “Goon, my friend,” said the learned 
judge; ‘why do youstop?” ‘I don’t mind bein’ neigh- 
borly,”’? replied the man, looking at the judge’s 
closely-cropped head, “but I’m darned if I be agoin’ 
to play skittles with a ticket-o’+leaf man.” 


Judge: ‘“‘Now, madam, don’t object to this question. 
Tell the court your age.’’ Miss Longout: “I do not see 
thatit iscompetent evidence, your honor.’’? Judge: 
‘““Why not?’? Miss L.: “You seeI do not know it of 
my own knowledge; it is merely what was told to me.” 
Judge: ‘*True; you need not answer.” 


Magistrate (to woman charged with drunkenness): 
‘You must pay a fine of five shillings.” Prisoner: 
“Sure, then, I’ve but two shillings in the world.” 
Magistrate: .“*Then you must go to prison. If you 
hadn’t got drunk with your money, you’d have had 
enough to pay the fine.” 
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1, ACCOUNT STATED.—An account stated is an account 
which has been rendered by the creditor, and has been 
assented to by the debtor as correct, either expressly, 
wr by implication of law from failure to object.—Holmes 
v. Page, Oreg., 23 Pac. Rep. 961. 

2. ADMINISTRATION—Claims.— Services rendered and 
expenses incurred by one in taking care of his sick 
brother at the special request of a third brother, and 
upon his promise to pay therefor, constitute a valid 
claim against the estate of such promisor after his 
decease.— Walker v. Alexander, Ill., 24 N. E. Rep. 557. 


3. ADMINISTRATORS.— Under Elliott’s Supp. Rev. St. 
Ind. 1889, §§ 388, 389, where the record shows that upon 
the filing of a claim by administrator the court ap- 
pointed an attorney to represent the interests of the 
estate, who appeared and filed an answer; that the par- 
ties reported to the court an amount agreed upon as a 
compromise, which the court approved and allowed,— 
there is an adjudication as to the validity and amount 
of the claim binding upon the administrator and sub- 
sequent administrators.— Bentley v. Brown, Ind., 24 N. E. 
Rep. 507. 

4. APPEAL.— Where, after a writ of error has been 
docketed in the supreme court, an error in the record 
of the court below is discovered, and an application to 
correct it has been refused, a separate writ of error 
should not be taken to such refusal, but the proceed- 
ings should be reported as an amendment to the tran- 
script already filed.—Pleyte v. Pleyte, Col., 23 Pac, Rep. 
1007. 


5. APPEAL—Dismissa].—Under Civil Code Colo. 1887, § 
397, providing that the dismissal of an appeal may, by 
order of the court, be made without prejudice to an- 
other appeal or writ of error, where an appeal is dis- 
missed, but no order is made that it shall be “without 
prejudice,” a writ of error will not lie.— McMichael v- 
Groves, Colo., 23 Pac. Rep. 1006. 


6. APPEAL—Jurisdiction.—A bill to review a decree of 
foreclosure on the ground of fraud, which prevented 
the defendants in the foreclosure suit from setting up 
their defense, does not involve a freehold, within the 
meaning of the Illinois statute regulating appeals, 
where the only interest in the land claimed by the com- 
plainant in the foreclosure suit is the lien of his mort- 
gage and the certificate of sale on the foreclosure.— 
Wilkinson v. Gage, Ul., 24 N. E. Rep. 562. 

7. APPEAL—Parties.—On a writ of error to a judgment 
against three defendants, an affidavit by two of them 
that they are informed and believe that the third de- 
fendant is notin the State, that they have diligently 
endeavored to find him, but have not been able to do 
so, and therefore have been unable to serve him with a 
copy of the notice of the writ of error, as required by 
Code Wash. § 1887, is not sufficient todispense with the 
joinder of such third defendant as a plaintiff in error.— 
Nelson v. Territory, Wash.. 23 Pac. Rep. 1013. 


8. APPEAL — Practice. — Where an attorney has ap- 
peared in an action generally for all the defendants, 
without objection by any of them, his stipulation that 
a notice of appeal might be given and a statement of 
facts settled after the expiration ot the time limited by 
law is binding on all the defendants, though two of 
them were represented specially by other attorneys. — 
Haas v. Gaddis, Wash., 23 Pac. Rep. 1010. 

9, ASSIGNMENT FOR BENEFIT OF CREDITORS.—An as- 
signment with preferences, for benefit of creditors, 
which provides—first, for all creditors mentioned in 
schedule A; second, for those in schedule B; and, 
third, for those in schedule C,—is not void, as vesting 
the assignee with indefinite discretion, because of a 
clause directing assignee to pay any omitted creditor 





of attachment levied upon real property will not be 
deemed a purchaser in good faith, and fora valuable 
consideration, of the property, under § 150, Civil Code, 
as against an owner of a prior equity in the property, 
unless it appears that the attachment was duly issued 
and levied upon the property to enforce collection of a 
valid debt; that a certificate was duly made, delivered, 
filed, and recorded as provided in § 151, Zd., and that up 
to the time of the consummation of these proceedings 
the creditor had no notice or knowledge of such prior 
equity.—Rhodes v. McGarry, Oreg., 23 Pac. Rep. 971. __ 

ll. ATTACHMENT — Damages. — ,Where defendant 
wrongfully attached and sold certain plows in a place 
where there was no demand for them,the extent of 
his liability is not affected by his ignorance of the fact 
that they were made for a distant market, where they 
had a special value.—Lathers v. Wyman, Wis., 45N. W. 
Rep. 669. 

12, BAIL-BOND—Pleading.— Under Rev. St. Ind. 1881, § 
1715, providing that no action upon a recognizance 
shall be defeated for want of form or substance, or for 
the omission of any recital or condition, a complaint, in 
an action upon a recognizance, conditioned for the ap- 
pearance of the principal obligor to answer any indict- 
ment that may be returned against him,is not fatally 
defective for failing to allege that an indictment was 
returned against the principal obligor, after the execu- 
tion of the recognizance.— Bernhamer v. State, Ind., 24 N. 
E. Rep. 509. 

13. BANKS AND BANKING — Mingling Funds. — Plaintiff 
sent to one E, a banker, a drafton E, directing him to 
remit the proceeds to a certain bank for plaintiff's 
credit. Money was deposited with E to meet the draft. 
Before the remittance was made according to plaintiff’s 
instructions, E died: Held, that the title tothe fund 
was in plaintiff, and did not become part of E’s estate, 
thoughit was mingled with other funds of E, and an 
action for recovery will lie.— First Nat. Bank v. Hummel, 
Colo., 23 Pac. Rep. 986. 

14. BILL OF EXCEPTIONS.— Where the journal of a court 
of common pleas shows a regular adjournment from 
day to day, up to a day certain of the term, but no 
other adjournment thereafter during such term, except 
anentry of adjournment sine die on the last-named 
day, which entry was, at the next succeeding term by a 
nunc pro tunc, order, stricken from the journal, as hav- 
ing been made through the mistake of the clerk, and 
further shows that no judge was present, and no busi- 
ness was transacted in the court after such day certain, 
until the commencement of the next succeeding term, 
the adjourned term should be deemed to have closed - 
on such day certain of the term as shown by the journal, 
and a bill of exceptions should be allowed, signed and 
filed within 30 days after the last-named day.—Johnson 
v. Pittsburgh, etc. Ry. Co., Ohio, 24 N. E. Rep. 493. 


15. CONSTITUTIONAL Law.—Act Ill. June 1, 1889, creat- 
ing a “short cause calendar,” and providing an expedi- 
tious mode of reaching such causes for trial ahead of 
the regular docket, being expressly made applicable to 
all courts of record in the State, and to all common-law 
causes capable of a speedy trial, is neither local nor 
special, within the prohibition of Const. Ill. art. 4, § 22, 
and article 6, § 29.—Jensen v. Fricke, Ill , 24 N. E. Rep. 515. 

16. CONSTITUTIONAL Law—License Taxes.— A license 
tax collected, under an ordinance of the board of su- 
pervisors of a county, for a business carried on within a 
municipality in that connty, must, under Pol. Code Cal. 
§ 3363, be paid into the county treasury for the use of 
the county.—San Luis Obispo v. Graves, Cal., 23 Pac. Rep. 
1032. 

17. CONSTITUTIONAL LAw—Railways—Killing Stock.— 
Act Wash. T. 1883, p. 51, § 8, reads, “no railroad company 
shall be liable for stock killed upon their roads when the 
same is fenced by such company with a good lawful 
fence:” Held, that, as there is no law making it the duty 
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of a railway company to maintain a fence, the enforce- 
ment of this act would in many cases exact‘a penalty 
from one guilty of no fault, which would result in tak- 
ing property without due process of law; and the act, 
therefore, is unconstitutional.— Oregon Ry. g¢ Nav. Co. v. 
Smalley, Wash., 23 Pac. Rep. 1007. 

18. CONSTITUTIONAL LAw—Supreme Court Commission. 
—The constitutionality of the legislative act providing 
for a supreme court commission is not necessarily in- 
volved upon the petition for a rehearing of a cause 
which had been referred to the commission in pursu- 
ance of said act.—Bullock v. McGerr, Colo., 23 Pac. Rep. 
981. 

19. CONTEMPT—Abuse of Process.— Plaintiff in replevin 
executed the proper undertaking, and had the sheriff 
take the property. Defendants then executed an un- 
dertaking, duly approved by the court, for redelivery 
of the property. Plaintiff dismissed his action, and, by 
false representations to sheriff's watchman, got pos- 
session of the property, and disposed of it: Held, 
plaintiff was guilty of contempt, under Code Civil Proc. 
Cal. § 1209, providing that deceit or abuse of process by 
a party to an action is contempt.—ZJn re Acock, Cal., 23 
Pac. Rep. 1029. 

20. CONTRACT— State. — Where, in an action for his 
commissions by a real-estate agent, it appeared that 
he found a purchaser for defendant’s lots, who paid 
$200 down, and contracted to pay for them when de- 
fendant offered the deed with a good title, and that, if 
he should then refuse to take them, the $200 was to be 
forfeited, and defendant might termirate the contract, 
it was a binding contract, and the agent was entitled to 
recover.— Willes v. Smith, Wis., 45 N. W. Rep. 666. 

21. CONTRACT—Acceptance of Draft. — Where a tele- 
gram, “we will honor draft of cost of cattle consigned 
to us,” has been treated by both parties as referring to 
several different drafts and shipments, it binds the 
sender to accept all such drafts until it is revoked, since 
the construction which the parties put upon their con- 
tract will, if not inconsistent with its terms, be adopted 
by the courts.—Hall v. First Nat. Bank, 11l.,24 N. E Rep. 
546. 

22, CONTRACT — Parol Evidence. — Defendant having 
written plaintiff, asking if it could furnish defendant 
coal at same prices and terms as previous season, if he 
used about one-half to two-thirds of amount used the 
previous season, and plaintiff having by letter, in 
answer to this inquiry, offered to sell at the price of $3 50 
per ton, and defendant having thereafter, by letter, 
accepted the offer: Held, that parol evidence to show 
that, intermediate plaintiff's offer and defendant’s 
acceptance, the parties fixed the amount of coal to be 
delivered at the full amount used by defendant the 
season before, instead of one-half to two-thirds, as 
stated in defendant’s letter, was inadmissible.—North- 
western Fuel Co. Bruns, N. Dak., 45 N. W. Rep. 699. 


23 CONTRACT—Pleading. — A plea in an action on a 
written contract that “at the time of the execution of 
the contract set up inthe complaint the plaintiff and 
defendsnt agreed,” etc., setting up a contemporaneous 
parol agreement inconsistent with the written contract, 
is insufficient, and a replication is unnecessary.— Fitz- 
gerald v. Burke, Colo., 23 Pac. Rep. 993. 

24. CONTRACT—Rescission.— Held, under the facts that 
complainant’s acts constituted a proper and effectual 
rescission of the contract. — Miller v. Rice, Ill., 23 N. E. 
Rep. 543. 

25. CORPORATIONS—Dissolution.—Where stock which 
has been subscribed for, but not taken up by the sub- 
scribers, is transferred to the company as “treasury 
stock,” and then sold to third parties for less than its 
face value, such stock, though purporting to be full 
paid, will, when called in question by creditors of the 
corporation, be held to be paid up only to the amount 
that was actually paid for it, within the meaning of 
Rey. St. Ill. ch. 32, § 8, which makes stockholders liable 
for corporate debts for the amount unpaid upon their 
stock.—Alling v. Ward, Il)., 24 N. E. Rep. 551. 





26. CORPORATIONS—Toll roads.— The sale, by legisla- 
tive permission, of the franchises of a toll-road com- 
pany operates, in the absence of any rights in third 
persons, as a dissolution of the corporation. Sucha 
sale under an act which provides that the purchaser 
shall have all the rights of the corporation, and no 
more does not invest him with an estate which descends 
to his heirs, since the grant of such a franchise ter- 
minates with the life of the grantee.—Snell et al. v. City 
of Chicago, I11., 24 N. E. Rep. 532. 

27. CRIMINAL Law— Accomplice.— Where the corrob- 
orative evidence showed that the defendant and his 
accomplice were together at or near the place where 
the larceny of the animal was committed, under 
circumstances which indicated concert between 
them in furtherance of a common purpose: 4A#eld, 
that the evidence did tend in some degree to con- 
nect the defendant with the commission of the crime.— 
State v. Townsend, Oreg., 23 Pac. Rep. 968. 

28. CRIMINAL LAaw—Assault.—Where, on trial for as- 
sault with intent to commit murder, the evidence 
shows that defendants struck the assaulted person on 
the head with a brick, knocking him senseless, and 
then again struck and kicked him, and that they bore 
him a grudge, and had made repeated threats against 
him, the intent charged is sufficiently proved. — Weaver 
v. People, Ill., 24 N. E. Rep. 571. 

29. DAMAGES—Negligence.—In an action for personal 
injuries caused by an accident resulting from defend- 
ant’s negligence, it is proper to instruct the jury that 
in estimating the damages they may take into consid- 
eration plaintiff’s ‘suffering in body and mind.”’—City 
of Chicago v. McLean, Ill., 24 N. E. Rep. 527. 

30. DAMAGES—Trespass.—In an action on the case for 
injury to plaintiff's crops for several years, occasioned 
each year by defendant’s putting flash-boards on its 
dam, causing the water to flood plaintiff's land, re- 
covery can be had for several years under a single 
count.—Hamilton v. Plainwell Water power Co., Mich., 45 
N. W. Rep. 648. 


31. DEED.—A deed toa man and his wife, and “the 
survivor of them, in his or her own right,” gives each 
grantee an estate for life, with remainder in fee to the 
survivor.— Mittel v. Kari, Il., 24 N. E. Rep. 553. 


32. DEED—Parol Trusts.—Under Rey. St. Ill. ch. 59, § 9, 
which makes void all parol trusts in lands except re- 
sulting and implied trusts and those created by opera- 
tion of law, an absolute deed from a brother to his 
sister, given without solicitation on her part, on her 
verbal promise to hold it in trust for him, gives her an 
absolute estate.—Biggins v. Biggins, Ill., 24 N. E. Rep. 516 


33. ELECTIONS—County seat.—In an election for the 
permanent location of a county-seat, when the evi- 
dence discloses the fact that alarge number of the votes 
cast for the successful candidate were procured 
through bribery, fraud, and corruption of the partisans 
of such candidate, said votes should be rejected, if they 
can be ascertained, and deducted, from the entire poll, 
and the total vote of said candidate.—State v. Sullivan, 
Kan., 23 Pac. Rep. 1054. 

34. ELECTIONS AND VOTERS—Ballots.—Rev. Code Miss. 
1880, § 137, providing the size and style of ballots to be 
used in election is mandatory and must be strictly 
complied with.—<eller v. Tonline, Miss., 7 South. Rep. 
508. 


35. EMINENT DOMAIN— Public Lands.— To entitle a 
railroad company to a right of way through the public 
lands of the United States as against one in possession 
of such lands, it must appear that such railroad com- 
pany complied with the act of congress of March 3, 
1875 ; that is, it must have filed with the secretary of the 
interior a copy of its articles of incorporation, and due 
proof of its organization under the same, and it must 
also have claimed the benefits of said act by filing with 
the register of the land-office of the proper district a 
profile of its road. — Larson v. Oregon Ry. ¢ Nav. Co., 
Oreg , 23 Pac, Rep. 974. 
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36. ESTOPPEL—Ejectment.—Under a supposed license 
from its grantor, defendant entered and began con- 
structing its railroad upon such lands. Shortly after, 
the school trustees, protesting that the school-district 
owned the lands, attempted to settle the matter with 
defendant, and, failing therein, built a fence around 
them, and notified the contractors not to enter; but the 
fence was torn down, and the railroad completed: 
Heid, there was no acquiescence by plaintiff to estop it 
from bringing ejectment.—Denver, etc. Ry. Co. v. School- 
dist., Colo., 23 Pac. Rep. 978. 

37. EXECUTION—Levy.—Under Code Ala. 1886, § 3345, 
providing that a justice must, unless otherwise di- 
rected, after the lapse of five days from rendition of 
judgment, issue a writ of jeri facias for the satisfaction 
of the judgment, the fact that the writ is issued before 
the lapse of flve days does not render the writ void, 
and is of no availina collateral impeachment of the 
proceedings under it. — Waldrup v. Friedman, Ala., 7 
South Rep. 510. 

88. FORCIBLE ENTRY AND DETAINER. — Judgment. — 
In an action of forcible entry and detainer, judgment 
in the court below was rendered in favor of the plaintiff, 
and a writ of restitution issued, and the plaintiff put in 
possession. The case was taken on error to the su- 
preme court, where the judgment was reversed and the 
cause remanded. No supersedeas bond was given by the 
plaintiffin error: Held, that, on the reversal of the 
judgment, he was entitled to be restored to the pos- 
session of all the real estate from which he had been 
evicted, and then in the possession of the defendant in 
error.—Lipp v. Hunt, Neb. 45 N. W. Rep. 685. 

39. FRAUDULENT CONVEYANCES — Sale.— A contract 
under which a firm of merchants are to furnish supplies 
and money to the owners of a mine, and in return are 
to receive ore as mined, is not a present absolute sale 
of the ore, though it contains the words, “sells, assigns, 
and transfers ;’”’ and it is therefore not within the pro- 
vision of Gen. St. Colo. ch. 14, § 43 declaring that every 
sale of chattels, unless accompanied by an immediate 
delivery and a continued change of possession, shall be 
conclusively presumed fraudulent as against creditors 
of the vendor. —Finding v. Hartman, Colo., 23 Pac, Rep. 
1004. 

40. HIGHWAYs— Limitations. — Under Pol. Code Cal. § 
2620, providing “a road not worked or used as a high- 
way for five years ceases to be a highway for any pur- 
pose whatever,” a public road cannot be opened over a 
man’s land 14 years after judgment rendered in the 
district court, establishing it us a highway over his 
property.—Myers v. Daubenbiss, Cal., 23 Pac. Rep. 1027. 

41. HiGHways—Location.— In the trial of an action 
for damages for the location of a public highway, on 
appeal from the board of county commissioners, when 
an objection is first made, after the trial bas com- 
menced, that the action could not be maintained by the 
plaintiffs jointly: Held,that the objection comes too 
late, that a defect of parties must be taken advantage 
of by demurrer or answer. — Board County Commrs. v. 
Coneau, Kan., 23 Pac. Rep. 1038. 


42. INJUNCTION—Mortgage — Foreclosure. — Where a 
plaintiff has a full and ample remedy for the protection 
of all his rights by garnishment proceedings, which he 
has already instituted in the district court against the 
defendant, he is not entitled, for his further protection, 
to a temporary injunction either in the district or su- 
preme court.— Van Natta-Lynds Drug Co. v. Gerson, Kan., 
23 Pac. Rep. 1071. 

43. INSURANCE.—The fact that a policy of insurance 
bore upon its face a receipt for the cash premium was 
prima f. cie evidence that the premium had been paid.— 
Whiting v. Miss. Valley Ins. Co., Wis., 45 N.W. Rep. 672. 

44, INSURANCE—Conditions of Policy.—The waiver by 
an insurance company of a clause in a policy limiting 
the time within which suit may be brought on the pol- 
icy may be proved by inference from the acts of the 
company in holding out reasonable hopes of an adjust- 
ment of the claim, and in offering to pay a sum of 





money in settlement, though itis not shown that the 
company directly requested the insured to delay be- 
ginning suit. — Allemania Fire Ins. Co. v. Peck, Ill., 24N. 
E. Rep. 538. 

45. INSURANCE — Goods Held on Commission.— Where 
an agricultural implement dealer, having in his posses- 
sion a stock of goods, some of which are his own, and 
some are held by him for sale on commission, obtains 
insurance thereon in his own name, and no fraudulent 
concealment or other fraudulent intent is alleged, the 
policy is not necessarily void. —St. Paul, etc. Ins. Co. v. 
Kelly, Kan., 23 Pac. Rep. 1046. 

46. INSURANCE—Policy.— Where a policy of fire insur- 
ance provides that action thereon must be brought 
within a specified time after the loss occurs, the limita- 
tion runs from the date of the fire, although, under 
other provisions of the policy, the cause of action does 
not accrue until some time after the fire. — Travelers’ 
Ins. Co. v. California Ins. Co., %. Dak., 45 N. W. Rep. 703 

47. INSURANCE COMPANY—Regulation.—The determin - 
ation of the superintendent of insurance in granting 
refusing, or revoking authority to a mutual fire insur- 
ance company to do business, on account of insolvency 
or non-compliance with the laws of the State, is not 
final, but his action in that regard is subject to inquiry 
and control by the court. — Kansas Home Ins. Co. v. 
Wilder, Kan., 23 Pac. Rep. 1061. 

48. INTOXICATING LIQUORS — Indictment. — By the 
charter of the town of P it was unlawful to sell vinous, 
spirituous, or malt liquors, “except for sacramental 
purposes ;” and it was also unlawful to sell liquors in 
M county, wherein P is situated: Held, that an indict- 
ment which charged defendant with unlawfully selling 
liquors in P, ‘not being wine sold for sacramental pur- 
poses,” was not bad, as charging the offense under both 
the charter and the general law. — Stone v. State, Miss., 
7 South. Rep. 500. 

49. JUDGMENT—Default.—A default judgment against 
an administrator will not be set aside because the sum- 
mons and default name himas executor, where the 
judgment recites that defendant appeared by attorney, 
as such appearance, under Code Civil Proc. Cal. § 416, is 
equivalent to personal service, and such recital will be 
presumed correct, in the absence of a showing to the 
contrary inthe record. — Lyonsv. Roach, Cal.,23 Pac. 
Rep. 1026. 


50. JUDGMENT-—Scire Facias. — Upon scire facias to re- 
view a judgment in ejectment, possession of the prop- 
erty and payment of taxes for seven years since the 
original judgment is no defense, since the proceeding 
by scire facias is merely a continuation of the original 
suit.—Smith v. Stevens, Ill., 24 N. E. Rep. 511. 


51. JUSTICE OF THE PEACE—Docket. — Where a justice 
of the peace, in a case tried before him to a jury, enters 
judgment on the verdict actually returned for the 
amount therein stated, it will not be reversed because 
ofa clerical error in transcribing the verdict in his 
docket.— Tuttle v. Wilson, Neb., 45 N. W. Rep. 688. 


52. MASTER AND SERVANT — Negligence. — A railway 
company is liable to a laborer, working at a derrick of 
the company, assisting in hoisting stone and giving 
signals, for injuries caused by the negligence of the 
foreman, whose duty it was to direct repairs and keep 
the derrick in safe condition, if such laborer is without 
fault. — Union Pac. Ry. Co. v. Fray, Kan., 23 Pac. Rep. 
1089. 

53. MASTER AND SERVANT — Risk — The rule that a 
servant engaged in a dangerous employment assumes 
the risk of injury which exists while the business is 
carried on in the usual and ordinary way does not ap- 
ply when recovery is sought from a third person, whose 
negligence caused the injury, though exposure to such 
injury is one of the risks of the employment. — Penna 
Co. v. Backes, Ill., 24 N. E. Rep. 563. 


54. MASTER AND SERVANT—Servant’s Negligence.—De- 
fendant having been sued for damages caused by fire 
alleged to have been set out by his servants or agents: 
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Held, proper to prove defendant’s orders to his hired 
men not to set any fires. — Moe v. Job, N. Dak., 45 N. W. 
Rep. 700. 

55. MECHANIC’S LIEN.—A claim of lien filed by a ma- 
terial-man against a railway company for materials 
furnished a contractor and his assignee, who assumed 
all liabilities, although it omits to show the proportion 
of materials furnished to each, is sufficient, under 
Code Civil Proc. Cal. § 1187, requiring that the claim 
state the name ofthe person to whom the materials 
were furnished. — Hurmonv. San Francisco, etc. R. Co., 
Cal., 23 Pac. Rep. 1023. 

56. MECHANICS’ LIENS— Subcontractors. — The mere 
fact that lumber used in a building is furnished to the 
contractor on his credit is not a waiver or an ex- 
tinguishment of the subcontractor’s lien therefor. — 
Deatherage v. Henderson, Kan., 23 Pac. Rep. 1052. 


57. MINING CLAIM—Injunction. — Plaintiff, under Rev. 
St. U. S. § 2422, which gives the owner of a vein or lode, 
whose apex lies upon the surface of his own location, 
the rightto follow it within the lands of others, was 
mining upon lands owned by defendants, and obtained 
an injunction, pending litigation, to prevent them from 
interfering with it. On motion of defendants, the in- 
junction was modified so as to allow them to enter and 
inspect, within the compass oftheir own lands, the 
tunnels and galleries of plaintiff, and to prosecute cer- 
tain development work therein, in order to obtain a 
knowledge of the character and identity of the veins, 
for use at the trial: Held, that notwithstanding the 
statute, the plaintiff was prima facie a trespasser, and 
there was no abuse of discretion in making the modi- 
fication. — Blue Bird Min. Co. v. Murray, Mont., 23 Pac. 
Rep. 1022. 


58. MORTGAGES— Absolute Deed. — A separate agree- 
ment was executed between grantor and granteein a 
deed, by which latter agreed to reconvey to former on 
payment of a specified sum: Held, that such separate 
agreement did not show conclusively that such deed 
was executed to secure a debt, but that the question 
whether the transaction was asale with an optional 
right of purchase, or a mortgage, was one of fact, rest- 
ing upOn the intention of the parties, to be determined 
from all the evidence in the case. — Devore v. Woodruff, 
N. Dak., 45 N. W. Rep. 701. 

59. MoRTGAGE—Foreclosure. — A decree foreclosing a 
mortgage on real estate was rendered February 4, 1886. 
Two orders of sale were issued under this decree, and 
areturn made: “Property not sold,for want of bid- 
ders.” In June, 1887, a petition to modify the decree by 
including property not described in the original decree. 
No notice of the latter petition was given to the adverse 
party. Asaleofthe property described inthe latter 
decree was thereupon had. Ona motion being made 
to set aside the sale because a sale under the modified 
decree was unauthorized: Held, that the modified de- 
cree,so far as it changed the original, was a nullity, 
and the sale thereunder must be set aside. — Symns v. 
Noxon, Neb., 45 N. W. Rep. 680. 

60. MORTGAGE—Foreclosure. — Where a mortgage is 
given to secure several notes falling due at different 
dates, a foreclosure on part ofthe land to satisfy the 
first note is no bar to a subsequent suit to foreclose the 
mortgage on the rest of theland to satisfy the other 
notes and an unsatisfied residue of the first note. — 
Bressler v. Martin, U1., 24 N. E. Rep. 518. 


61. MoRTGAGES—Priority. — Mortgagee in a lost, and 
for that reason unrecorded mortgage, having executed 
and recorded an instrument certifying that such mort- 
gage had been paid and satisfied, cannot reinstate the 
prior lien of his mortgage as against an innocent as- 
signee for value of asecond mortgage, who buys rely- 
ing upon the satisfaction as an extinguishment of the 
prior mortgage, although the mortgagees in the second 
mortgage knew of the unrecorded mortgage, and 
took their lien expressly subject to it. — Morris v. 
Beecher, N. Dak., 45 N. W. Rep. 696. 


62. MUNICIPAL CORPOEATION. — Acity ofthe second 





class has the right and the power to provide for supply- 
ing itself and its inhabitants with water. — Burlington 
Water-works v. City of Burlington, Kan.,23 Pac. Rep. 
1068. 

63. MUNICIPAL CORPORATIONS—Defective Sidewalks.— 
In an action against a city for injury caused by falling 
on a defective sidewalk, which plaintiff knew to be out 
of repair, it is error to instruct the jury that, if plaintiff’s 
most direct route home was over that sidewalk, then 
the fact that it was defective, and had been so for 
some months, would not oblige him to take a less con- 
venient route, since the question whether plaintiff ex- 
ercised ordinary care is one of fact.—City of Sandwich v. 
Dolan, Ill., 24. N. E. Rep. 526. 

64. MUNICIPAL CORPORATION — Defective Street. — 
Where the declaration, which was not demurred to on 
the ground that it was too general, alleges that defend- 
ant was negligent in permitting.the entire sidewalk in 
front ofthe premisesin question to be out of repair, 
the evidence need not be confined to the condition of 
the walk at the particular place where the accident oc- 
curred; but defendant’s negligence may be proved as 
charged in the declaration.— Campbell v. City of Kalam- 
azoo, Mich., 45 N. W. Rep. 652. 

65. MUNICIPAL CORPORATIONS—Exemptions.—The title 
of the act of 1883 (as amended by act of 1885), “‘to pro- 
vide for the organization, government, and powers of 
cities of the second class, having more than five thou- 
sund inhabitants,” is not broad enough to include a 
provision exempting the city from liability for injuries 
to persons or property arising from the neglect of a 
street railway company to keep the street on which it 
is building its linein a reasonably safe condition. — 
Weigel v. City of Hastings, Neb., 45 N. W. Rep. 694. 

66. MUNICIPAL ORDINANCE — Sanitary Regulations. — 
A conviction for removing garbage in an open wagon, 
contrary to an ordinance of the city of Detroit, which 
provides that all garbage shall be eollected in water- 
tight, closed carts, will be affirmed, as the restrictions 
imposed by the ordinance are reasonable, and author- 
ized by the city charter, giving the council power 
to regulate the handling of garbage. — People v. Gordon, 
Mich., 45 N. W. Rep. 658. 

67. NEGOTIABLE INSTRUMENT—Consideration.— In an 
action upon a note valid upon its face, it appeared that 
plaintiff purchased it before maturity for value, having 
knowledge of a collateral agreement warranting the 
mares for which it was given to be with foal, but that 
he was ignorant of its breach: Held,that the breach 
was no defense tw the action.—WMiller v. Ottaway, Mich., 
45 N. W. Rep. 665. 


68. NEGOTIABLE INSTRUMENTS — Evidence. — In an 
action on a note, where the defense is a denial of its 
execution, and plaintiff’s witnesses testify that defend- 
ant admitted executing the note, evidence tending to 
prove a repudiation ofthe claim for which the note 
was given, occurring before the date of the note, is 
irrelevant.— Dorsett v. Clother, Ill., 24 N. E. Rep. 525. 

69. NEGOTIABLE INSTRUMENT — Gaming. — Where the 
defense to an action on a note is that it was given in 
settlement of gambling contracts entered into by de- 
fendant, through a broker, with third persons, settle- 
ments made between defendant and his broker are not 
competent to show that the contracts were gambling 
transactions. — Grubey v. National Bank of Illinois, I11., 24 
N. E. Rep. 575. 

70. NEGOTIABLE INSTRUMENT—Indorser.—Although by 
Rev. St. Ill. ch. 98, § 7, the indorser of a note is not liable 
thereon until the holder has exhausted his remedies 
against the maker, yet if the indorser waive that priv- 
ilege, and pay the amount due, he becomes subrogated 
to the right of the holder, since such a payment cannot 
be considered as a voluntary one. — Telford v. Garrels, 
Ill., 24 N. E. Rep. 573. 

71. NEw TRIAL—Newly- discovered Evidence.—Where, 
in an action for assault and battery, the declaration 
alleges that the act complained of permanently im- 
paired plaintiff's health, a new trial will not be granted 
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to defendant on the ground of newly-discovered evi- 
dence as to plaintiff’s state of health before the injury, 
where the affidavit does not show that defendant used 
any diligence to discover such evidence before the 
trial.—Dyk v. De Young, Ill., 24 N. E. Rep. 520. 

72. NOTICE—Service by Mail.—Notice of appeal served 
by mail from any place, whether it be the residence or 
office of the person serving it or not, which has regular 
mail communication with the place where the notice is 
to be sent, is sufficient under Code Civil Proc. Cal. §§ 
1012, 1013.—Luck v. Luck, Cal., 23 Pac. Rep. 1035. 

73. PARTITION—Infant.—In a suit to set aside a decree in 
partition, it appeared that the parties were tenants in 
common ; that, plaintiff being an infant, defendant had 
been appointed her general guardian, and that he sub 
sequently applied for a partition of the lands; that 
no guardian ad litem was appointed to represent the 
infant, and no notice of the proceedings given to her or 
any of her relations except the defendant: Held, that, 
under How. St. §§ 5969, 5975, the defendant, as general 
guardian, could not represent the interests of the in- 
fant, and that notice to him was insufficient.—Prince v. 
Clark, Mich.,45 N. W. Rep. 664. 

74. PARTNERSHIP.—After one partner has bought out 
the interest of all his copartners, the firm creditors 
cease to have any preference over the individual cred- 
itors of such partner in the application of the former 
partnership property, since the rule that firm assets 
should be first applied in payment of firm debts is 
founded, not on the equities of the creditors, but of 
the partners.—Hanford v. Prouty, Ill., 24 N. E. Rep. 565. 

75. PLEADING.— Defenses in a pleading can only be 
adjudged inconsistent when they are so contradictory 
of each other that some of them must necessarily be 
false.— Snodgrass v. Andross, Oreg., 23 Puc. Rep. 969. 

76. PROHIBITION—Procedure. — Where respondent to 
petition for writ of prohibition filed a demurer and 
answer, and the demurrer was overruled, and judg- 
ment absolute given against respondent on the insuf 
ficiency of his answer, when, in the absence of a mo- 
tion for judgment on the pleadings, he expected that 
only the demurrer would be passed on, a motion to 
vacate the decision on the ground of surprise, and to 
allow an amended answer, will be granted.— Heilbron v. 
Campbell, Cal., 23 Pac. Rep. 1032. 


77. PUBLIC LaND—Indians.—Under Act Cong. Aug. ,4, 
1886, § 9 (24 St. at Large, 219), which provides that, on 
the death of an allottee of land under the treaty of June 
28, 1862, with the Kickapoo Indians, leaving heirs, and 
without having obtained a patent, the secretary of the 
interior shall cause a patent in fee-simple to issue in 
the name of the original allottee, the title passes from 
the government to the heirs of the deceased allottee.— 
Briggs v. McClain, Kan., 23 Pac. Rep. 1045. 

78. RAILROAD COMPANIES—Crossings. — It cannot be 
said, as matter of law, that failure to look and listen 
before crossing a railroad track, and to wait until ap- 
proaching trains have passed, if warned by a flagman 
or a passing train, is negligence per se. The question 
whether such omission constitutes contributory neg- 
ligence is one of fact.— Chicago, etc. Ry. Co. v. Wilson, 
Ill., 24 N. E. Rep. 555. 

79. RAILROAD COMPANIES—Depot. — Laws Mixs. 1888, 
ch. 26, § 2, providesthat the railroad commissioners 
are authorized to designate the site of any new depot, 
and to prescribe the number and dimensions of the 
rooms therein, and provides for a penalty of $50 per 
day against a railroad neglecting to comply with such 
order: Held, the penalty cannot be enforced where a 
new depot was ordered to be built, but the number of 
rooms was not prescribed.— State v. Alabama g§ V. R. Co., 
Miss., 7 South Rep. 502. 

80. RAILROAD CoMPAaNY—Fires.—In an action against 
a railroad company for damage done by a fire’ which in 
one count of the declaration is alleged to have occurred 
through the company’s negligence in allowing sparks 
from its engine to fall upon plaintiff’s land, and in an- 
other count is alleged to have oecurred through defend- 





ant’s negligence in permitting combustible material to 
remain on its right of way, so that a fire among such 
material was communicated to plaintiff's property, the 
failure of the jury to return any intelligible answer to 
the question whether the fire started on the land of 
the plaintiff or on that of the defendant is no ground 
for setting aside a general verdict fer the plaintiff, 
since such verdict could be sustained by the pleading 
whichever way the question is answered.—Chicago, ¢ 
E. I. Ry. Co., v. Goyette Ill., 24 N. E. Rep. 549. 

81. RAILROAD COMPANY—Joint Track. — A railroad 
company which allows another corporation to run 
trains over its road is jointly liable with such other 
corporation for injuries caused by the negligent man- 
agement of such trains.—Penn. Co. v. Ellett; lll., 24 N. E. 
Rep. 559. 

82. RAILWAY AID BoNDs.—A proposition to issue 
county bonds to aid in the construction of a railroad 
was: “To issue and give to the Lincoln & Northwesten 
Railroad Company, or the Blue Valley & Northwestern 
Railroad Company,lone hundred thousand dollars of the 
coupon bonds of said Platte county” etc. It wassubmit- 
ted to the voters of Platte county, and adopted by the 
requisite majority, and the bonds issued duly certified, 
and delivered to the Lincoln & Northwestern Railroad 
Company, which built the proposed railroad: Held, 
that, while the issuing and delivering of bonds voted 
under an alternative proposition would be enjoined if 
timely application was made for that purpose, yet as, 
by the terms of the proposition, the commissioners 
were authorized to issue and deliver the bonds to the 
one of the companies named which should build thé 
road, and having complied with such apparent author- 
ity, their action in the premises was voidable and not 
void.—North v. Platte Connty, Neb., 45 N. W. Rep. 692. 

83. RAILROAD AID BONDS.—Where a town is author- 
ized to subscribe for railroad stock, and to issue bonds 
in payment therefor, the fact that such bonds are is- 
sued upon condition that the road should build its 
shops in that town does not invalidate the bonds, since 
the imposing of such condition does not changethe 
object for which the bonds were issued. — Casey v. 
People, Ill., 24 N. E. Rep. 570. 

84. REPLEVIN—Damages.—In replevin against a sheriff 
who had levied on plaintiffs’ property as belonging to 
the execution debtor, plaintiffs cannot recover dam- 
ages for its detention, where it appears that demand 
was made and suit{brought on the same day, and that 
no damages were sustained after demand and before 
suit.— Wildman v. Sterritt, Mich., 45 N. W. Rep. 657. 


85. REPLEVIN — Evidence. —In an action against a 
sheriff to recover personal property levied on in plaint- 
iff's hands as having been fraudulently conveyed to 
him by a defendantin divorce procecdings to evade 
the payment of a judgment therein, evidence of ill 
treatment and abuse of his wife, which was the ground 
of the divorce, is inadmissible, as irrelevant and as 
having a tendency to prejudice plaintiff’s case.— Thomas 
v. Black, Cal., 23 Pac. Rep. 1037. 

86. REPLEVIN—Judgment.—In an action of replevin 
dismissed for want of prosecution, judgment that the 
property described in plaintiff's writ be returned to 
defendant is not error, under Code Civil Proc. Cal. 
§ 667, providing that in replevin the judgment shall be 
in the alternative, as that section only applies to judg- 
ment after trial.— Kneeb v. Kneebone, Cal. 23 Pac. Rep. 
1031. 

87. REPLEVIN— Stolen Property.—In replevin for a 
mare, where it appears that plaintiff demanded the 
mare of defendant, who had bought her from a thief, 
and that defendant refused to give her up, but trans- 
ferred her immediately after the demand, without no- 
tice to another, who claimed to hold her for a reward 
offered by plaintiff for her recovery, plaintiff is entitled 
to recover.—Gassner v. Marquardt, Wis.j45 N. W. Rep. 674- 

88. SALE.—Title.—Under Code Miss. § 1300, where an 
hotel keeper purchased a cooking-range under a re- 
corded agreement that title was to remain in the seller 
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until the price was paid, one who succeeded him as 
owner of the botel cannot hold the range by virtue of 
this section.—John Van Range Co. v. Allen, Miss., 7 South. 
Rep. 499. 

89. SALE on SuNDAY—The law will not aid a vendor 
or his creditor to recover property delivered and paid 
for under a sule that was void because made on Sun- 
day; and, on the trial of an attachment levied by a 
creditor of the vendor of such a sule upon chattels in 
the hands of the vendee, it was error to charge that 
sales of personal property mude on Sunday are void, 
and pass no title, as tending to mislead the jury into 
the belief that such chattels were stil! subj ct tu attach 
ment as the property of the vendor.—Foster v. Wooten, 
Miss ,7 South, Rep. 501. 

90. SCHOOLS — Annexation. — Under Act Ill. May 21, 
1889, art. 6, §§ 17-28, which provides that in cities having 
over 100,.0 inhabitants the public schools shall be con- 
trolled by « bourd of education, public schools lying 
within a municipality which hus been annexed to such 
a city comes thereby within the control of the board of 
education of such city, though the act under which the 
annexation was effected contains no provisions on that 
point.—McGurn v. Board of Education, Ul., 24 N. E. Rep. 
529. 

91. SCHOOL- DISTRICTs—-Orders. — Where a town has 
adopted the township system of school government, 
and constitutes but one schoo!l-district, it is not nec- 
essary, in un action uguinst the district on orders for 
school purposes, drawn by it onthe town treasurer, 
and made payable “outy of any money in the 
sthoo! fund not otherwise approprated,” to allege in 
the complaint that there are moneys in the school fund 
of the town out of which the orders can be paid.— 
Brown v. Town Board of School-direciors, Wis., 45 N. W. 
Rep. 678. 

92. SCHOOL LANDS—Highways.—Under Act III]. Feb. 12, 
1849 (Sess. Luws, p. 153), which authorizes school 
trustees to plat and subdivide for sale the school lands 
into tracts of not less than eighty acres each, or “into 
town or Villuge lots, with rouds, streets, or alleys be- 
tween or through the sume,” the trustees have no 
power, when they divide such land into tracts contuin- 
ing from ten to fifty acres euch, toluy out highways 
between or through such tructs.-—- Seeger v. Mueller, Ill., 
24 .N. E. Rep. 513. 

93. SHEKIFF’Ss DEED—Laches. — In the absence of ex- 
cuse for the delay, a motion to set aside a sheriff's sule 
of lands, made thirteen years afcer the sule, will not be 
entertained, though the purchasers have never ob- 
tained possession, and though a suit instituted by them 
for possession eleven years after the sale has never 
been brought to trial.—Powder v. Cheeves, Ala.,7 South. 
Rep. 512. ° 

94. SHERIFF’S FEFS.— The sheriff is only entitled to 
his statutory fees (How. St. Mich. § 9017) for executing a 
writ of attuchment, and tuking cure of goods seized; 
and an order of the circuit court giving him a greater 
com peasation than the statute allows, for his services 
as custodian of the goods, is void, und will be vacated 
by mandamus. — Fletcher v. Kalkaska Circuit Judge, Mich., 
45 N. W. Rep. 642. . 

9%. STATUTES—Repeal.—When an act or part of an act 
is repealed, it is not revived by a subsequent repeal of 
the repealing act. When the suspension of a general 
law within a municipality results from a city ordinance 
passed in pursuance of a special charter, the repeal of 
the ordinance will leave the general law in force within 
the city.—Aeinssen v. State, Colo., 23 Pac. Rep. 995. 

96. SUNDAY CONTRACT.—Though defendant’s original 
promise to pay for goods was made on Sunduy, he is 
liabie for them where he renewed the p1omise a day or 
two later, und the goods were delivered, on a secular 
duy, on the faith of such renewed promise.— Hopkins v. 
Stefan, Wis., 45 N. W. Rep. 676. 

97. TaXaTION.—Rev. St. Ill. ch. 120,§ 129, which pro- 
vides that, when real property has been forfeited to the 
State for taxes, the county clerk shall add to the taxes 





for the current year the tox for which such property was 
forfeited, does not authorize the clerk, where a tract of 
land which has been forfeited for taxes is afterwards 
subdivided into lots, to divide such taxes, and extend 
the several parts upon such lots. — Mecartney v. Morse, 
Ill., 24 N. E. Rep. 576. 

98. TAXATION — Assessment. — In assessing land. for 
taxation, the probability that a projected railroad may 
not be built,in which event the lund would be com- 
paratively worthless, will not be considered.— Union In- 
vestment Co. v. Board, Mis3., 7 South. Rep. 509. 

99. TAXATION—Unequal Assessment.— Laws Wis. 1887, 
ch. 283, provided that the equality of an assessment 
could not be questionedin uny suit unless objection 
and offer of proof had first been made to the board of 
review: Held, that asuitto enjvin asale of taxes, be- 
cause of unequal assessments, could not be sustuined 
where the complaint failed to aver that such objection 
and offer hid been made. — Boorman v. Juneau County, 
Wis., 45 N. W. Rep. 675. 

100. TaX-DEED— Limitation of Actions. — In a bill to 
set aside an invalid tax-deed us acloud upon title, the 
defense of seven years’ payment of taxes under color 
of title will not avuil, when less than seven years have 
intervened between the issuance of the tax-deed and 
the filing of the bill. — Smith v. Prali,Ill., 24N.E. Rep, 
521. 

101. TAX DEED—Relief. — To obtain a decree setting 
aside a tax-deed us a cloud on title, the complainant 
should pay the amount paid at the tux-sale, together 
with all subsequent tuxes paid, with six per cent. inter- 
est thereon; but he need not pay the amount required 
to redeem the property from a valid tux-sale.—Gage v. 
Dupuy, Ul., 24 N. E. Rep. 541. 

102. TAX-SALES—School Lands. — School land sold in 
1869, to be paid for in ten annuul installments, followed 
by default in 1873, became at once ipso facto furfeited to 
the State, and a sule thereof for taxes in 1574 was void; 
and, when the illegality of such sa.e was ascertuined, 
the purchaser at suid tax sale had a right to have such 
purchase money and-tuxes paid subsequently, but, be- 
fure ascertuining the invalidity of such sale, refunded, 
with interest thereon. — Flint v. Board County Commrs 
Jackson County, Kun., 23 Pac. Rep. 1048. 

103. TAX TITLES— Notice.— Under Rev. St. Ill. ch. 120, § 
216, an uftiduvit which states that the uffiant has mude 
dilligent search for the owners, and was unable to find 
the numes of any Owners except a Certain estute, with- 
out showing any seurch fur the representatives of such 
estate, does not show good gruund for giving notice to 
the estate by publication.— Harding v. Brophy, Ul., 24 .N. 
E. Rep. 558. - 

104. TRIAL— Demurrer to Evidence. — A demurrer to 
the evidence of the plaintiff admits every fuct most 
favorable to him that the evidence tends to prove, and 
in its consideration the courtis not called upon or au- 
thorized to weigh the evidence; and,if thereis any 
evidence tending to establish the issues made by the 
pleadings, such demurrer should be overruled.— Kansas 
City, etc. R. Co. v. Cravens, Kan., 23 Pac. Rep. 1044. 

105. TRIAL— Stipulation. — A stipulation in an action 
for injury to property, providing that ajury shull be 
Waived, that the cause shali be submitted to a particu- 
lar judge, that the only question tu be determin: d is 
the assessment of compensatory damuges, and that 
judgment shull be entered for one-half the amount of 
such damages as found, does not convert the judge into 
an arbitrator, or the judgment into one by confession, 
so as to cut off the right of appeal.— Brown v. Galesburg 
Pressed Brick ¢ Tile Co., lll., 24. N. E. Rep. 522. 


106. WITNESS— Examination. —In. an action for the 
alleged wrongful attachment of a stock of goods, 
where there is a wide difference of opinion among wit- 
nesses us to its value, it is not improper for the trial 
judge to subject the witnesses to a searching examina- 
tion as to their competency, to enable the jury to judge 
of the value of their evidence.—Keith v. Wells, Culo., 23 
Pac. Rep. 991. 
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